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ARTICLE

Public Reason and the Justification of
Punishment

ZACHARY HOSKINS

Chad Flanders has argued that retributivism is inconsistent with John Rawls’s core notion
of public reason, which sets out those considerations on which legitimate exercises of state
power can be based. Flanders asserts that retributivism is grounded in claims about which
people can reasonably disagree and are thus not suitable grounds for public policy. This
essay contends that Rawls’s notion of public reason does not provide a basis for
rejecting retributivist justifications of punishment. I argue that Flanders’s
interpretation of public reason is too exclusionary: on it, public reason would rule out
any prominent rationale for punishment. On what I contend is a better interpretation
of public reason, whether retributivism would be ruled out as a rationale for
punishment depends on whether a retributivist account can be constructed from shared
political commitments in a liberal democracy. Some prominent versions of
retributivism meet this requirement and so are consistent with public reason.

Keywords: public reason, punishment, retributivism, Rawls, deterrence

I. Introduction

The political philosopher John Rawls
wrote comparatively little about the
justification of state punishment.1 In
recent years, however, political and
legal theorists have sought to draw
on Rawlsian principles in various
ways to glean insights about

punishment.2 These scholars are
part of a broader trend in penal
theory that regards questions
related to punishment’s justification
as ultimately political questions. On
this view, we should understand
punishment as centrally an exercise
of coercive power by the state, and
we should then ask whether, when,
for what reasons, of what severity,
and in what mode such exercises of
state power are legitimate. Not all
attempts to grapple with punishment
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as a problem for political theory have
been of a Rawlsian flavor,3 although
it is perhaps understandable given
the influence of Rawls’s political
theory generally that it has inspired
so many accounts.

In recent work, Chad Flanders
draws on Rawls’s notion of public
reason as the basis of an argument
against retributivist justifications of
punishment.4 Flanders contends that
retributivism as a rationale for punish-
ment is inconsistent with Rawls’s core
notion of public reason, which sets out
those considerations, drawn from the
public political culture, onwhich legit-
imate exercises of state power can be
based. Flanders argues that retributi-
vism is grounded in claims about
which people can reasonably dis-
agree, and which are thus not suitable
grounds for legitimate exercises of
state power. He contends that a more
suitable rationale for punishment,
one consistent with the constraints of
public reason, is to maintain a credible
threat to deter offenders from reof-
fending (i.e. specific deterrence).

In this essay, I argue that Rawls’s
notion of public reason does not
provide a clear basis for rejecting retri-
butivist justifications of punishment.

In what follows, I first briefly explain
Rawls’s notion of public reason and
then reconstruct how Flanders draws
on this notion to ground his objection
to retributivism. Then, I look more
closely at what public reason requires,
and I argue that Flanders’s interpret-
ation is too exclusionary: on it,
public reason would rule out retribu-
tivism, but also any other rationale
for punishment (as well as rationales
for the abolition of punishment). On
what I contend is a better interpret-
ation of public reason, whether retri-
butivism would be ruled out as a
candidate rationale for punishment
depends on whether a retributivist
account can be constructed from the
shared political commitments of a
liberal democratic society. I argue
that at least some prominent versions
of retributivismmeet this requirement
and so are consistent with public
reason. After addressing potential
lines of objection, I conclude by
briefly considering some broader
implications of my argument for the
ambition of appealing to Rawlsian
public reason to adjudicate among
competing theories of punishment,
or competing accounts in political
philosophy more generally.

II. Public Reason and Retributivism

A central question Rawls takes up in
his later work is how exercises of pol-
itical power can be legitimate in
liberal democratic societies, which
are marked by a plurality of moral,
religious, or philosophical doctrines
—what he calls “comprehensive doc-
trines.” Adherents of different com-
prehensive doctrines will endorse
conflicting answers to a range of
policy questions about which the
state must nonetheless take a

position. Central to Rawls’s view is
that the people who hold these differ-
ent, often conflicting doctrines can
nevertheless each be reasonable
insofar as they acknowledge that
others may hold different views and
they are motivated to find and abide
by fair terms of cooperation, pro-
vided that others will do the same.5

Rawls contends that it is unjustifiable
in this context of reasonable plural-
ism for the state to subject citizens
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to coercive laws and policies based
on comprehensive doctrines to
which they do not adhere. Instead,
political power must be exercised in
ways that all citizens, as free and
equal, could reasonably be expected
to endorse.6

Rather than drawing on this or that
comprehensive doctrine as a basis for
the exercise of political power, Rawls
writes, the state should ground its
public policies in considerations
drawn from society’s shared political
commitments. These commitments
are reflected in what he terms the
“public political culture,” which
includes “society’s main institutions
and the historical traditions of their
interpretation.”7 The shared commit-
ments may be discerned from sources
such as, for example, important legal
decisions or political documents.
Citing the preamble to the US Consti-
tution, Rawls mentions as examples
of shared political commitments the
values of “a more perfect union,
justice, domestic tranquillity, the
common defense, the general welfare,
and the blessings of liberty for our-
selves and our posterity.”8 Other
examples of shared political commit-
ments in a liberal democracy include
the conception of citizens as free and
equal and of society as a fair system
of cooperation,9 as well as ideas such
as “liberty of conscience, or equal pol-
itical liberties, or basic civil rights,”10

and “public deliberation.”11 These
sorts of ideas are appropriate to draw
on in justifying the exercise of power
in a liberal democracy because they
are commitments we could expect
any reasonable member of a liberal
democracy to endorse.

An implication of this account of
the legitimate exercise of state power,
Rawls contends, is that citizens in pos-
itions to exercise or facilitate the

exercise of political power—as, for
example, legislators, judges, political
candidates, and voters—have a duty
of civility to justify answers to funda-
mental political questions by appeal
to these shared political values, rather
than their own comprehensive doc-
trines. He calls this the idea of
“public reason,” and he explains that
it “provides a publicly recognized
point of view from which all citizens
can examine before one another
whether their political and social insti-
tutions are just.”12

Flanders draws on Rawls’s
account of public reason as the basis
for his objection to retributivist justi-
fications of punishment. Retributivist
accounts vary in some significant
ways, but what unites these theories
is the idea that punishment is justi-
fied because it is an intrinsically
appropriate, because deserved,
response to criminal wrongdoing.
On some accounts, punishment
metes out deserved suffering; on
others it communicates deserved
censure; on still others, it constitutes
the deserved removal of an unfair
advantage the offender gained from
his offense.13 On any of these var-
ieties of retributivism, the desert
claim is central. Flanders contends
that retributivism is inconsistent
with public reason because the
desert claim on which it relies is a
claim about which citizens with
different comprehensive doctrines
may reasonably disagree. He writes:

I do not need to show that retribution is false
(say, that there is no such thing as ‘desert,’ or
that if there is desert, it does not justify the
state’s imposing hard treatment against people
even if they deserve it). I need to show only
that retribution is the subject of reasonable
disagreement and so cannot be justified in
terms that all can see as public reasons; that is,
reasons for public policy.14
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Flanders first considers what he
calls the “bare intuition of retribu-
tion,” the idea that wrongdoers
deserve to suffer. Appeal to this intui-
tion is central, for example, to Michael
Moore’s defense of retributivism:
Moore recounts various heinous
crimes and asks readers to consult
their intuitions about whether it
would be good for the perpetrators
to be punished even if the punishment
served no further purpose (such as
crime reduction). Moore believes that
most readers will share his intuition
that punishment in such cases is
intrinsically good, because deserved.15

As Flanders points out, however, this
idea is controversial, and an appeal
to intuition “doesn’t have much of an
argument to offer against those who
happen not to share the intuition.”16

Elsewhere Flanders writes:

It would be foolish to deny that theremay be ideas
of religious desert, or some such thing, so that the
wicked deserve to be in hell and the saintly
deserve to be in heaven. But such a conception
would surely be ill-suited for politics.17

We can add to Flanders’s critique
the common objection that the notion
of desert central to retributivism offers
no plausible, nonarbitrary account of
what an offender deserves in particular
cases: that is, retributivism provides
little or no actual sentencing gui-
dance.18 What’s more, Flanders con-
tends that the very notion of desert
presupposes “rather controversial
metaphysical ideas about freedom of
the will.”19 Many people will disagree
with the idea that we are free in the
sense of being capable of choosing to

do otherwise than we actually do.20

For these people, the idea that we
deserve to suffer for doing what we
could not have avoided doing may
seem objectionable.

Flanders also discusses the fairness-
based variety of retributivism, accord-
ing towhichanoffender, in committing
a crime, gains anunfair advantage over
other, law-abiding members of society,
and punishment constitutes the
deserved removal of this unfair advan-
tage. As Flanders points out, this brand
of retributivism is also controversial.
Critics have objected, for example, to
the ideas that an offender gains
some advantage by committing a
crimeand that,whatever theadvantage
is, punishment somehow removes it.21

Similarly, he critiques expressive retri-
butivist accounts offered by Jean
Hamptonandothers, onwhichpunish-
ment negates the offender’s false claim
of superiority over his victim that he
expresses through his crime. Again
drawing on familiar objections to this
view, Flanders contends that people
could reasonably reject such an
account. He writes:

I think we may wonder whether punishment
ever really is a good means to securing
equality: that some people have to suffer in
order to affirm the equal dignity of those who
have been injured. Such an idea seems to me a
clear source of reasonable disagreement.22

Flanders concludes that various
prominent retributivist accounts are
subject to reasonable disagreement,
and thus retributivism cannot prop-
erly be the basis of exercises of coer-
cive state power.

III. What Does Public Reason Require?

My aim in this section and the next is
not primarily to defend retributivism

as a justification of punishment.
Rather, I contend that appeal to
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Rawlsian public reason does not
provide the resources to rule out
retributivism as a candidate justifica-
tion of punishment, or more gener-
ally, to settle questions of whether
and why punishment is justified.

How should we understand the
charge that retributivism violates
public reason? On one commonly
endorsed interpretation, public
reason requires that exercises of pol-
itical power not be based on reasons
that people could reasonably reject,
or about which there is reasonable
disagreement. Flanders draws on
this interpretation repeatedly, such
as when he writes that retributivism
is “a fairly controversial idea and
relies on premises that other people
in a liberal society could reject, and
reasonably so,” and that retributi-
vism “is the subject of reasonable dis-
agreement.”23 Retributivism is
undeniably controversial. It is not
unreasonable to reject it—indeed,
many theorists have rejected it
based on reasonable concerns such
as those discussed earlier. But if
public reason really requires that we
not ground punishment policy in
any reasons that are controversial,
or that could be subject to reasonable
disagreement, then we would argu-
ably have no basis for justifying pun-
ishment at all. Every prominent
justificatory account of punishment
—be it based on retribution, deter-
rence, societal self-defense, offender
reform or education, or other con-
siderations, or some hybridization
of these—has been controversial.
Each has been the subject of reason-
able disagreement. This is not to say
that objections leveled against the
various accounts are always decisive,
but they are typically reasonable, in
the sense that they are themselves
based on considerations from our

public political culture—consider-
ations that others, even those who
adhere to different comprehensive
doctrines, could be expected to
endorse.

Flanders anticipates this objection
that a prohibition on basing public
policies on considerations about
which there is reasonable disagree-
ment will leave no grounds at all to
justify punishment. He contends the
rationale of specific deterrence—
essentially, that punishing criminals
will provide them a strong disincen-
tive from offending the next time an
opportunity presents itself—does
not violate public reason. He writes:

The idea that we need to punish crime as a
means of deterring others from committing
more crimes—and specifically to prevent the
one who has committed a crime from
committing more crimes—[is] broadly
acceptable, no matter a person’s underlying
theory of why we punish. It seems reasonable
that a state would need mechanisms for
societal protection and defense, of which
punishment might be one. Even retributivists
would presumably be troubled if a system of
punishment based on desert led to more crime
rather than less.24

Flanders adds that objections
commonly leveled against deterrence
views—namely, that they cannot in
principle rule out punishment of the
innocent or disproportionate punish-
ment of the guilty—can be addressed
simply by incorporating prohibitions
on punishment of the innocent or dis-
proportionate punishment of the
guilty as side constraints in an
account of punishment in which
specific deterrence is the rationale.
He contends that both of these con-
straints are “broadly acceptable”
even to those who reject retributivism
and the notion of desert.25 In the end,
then, Flanders concludes that a
system of punishment aimed at
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specific deterrence with constraints
prohibiting punishment of the inno-
cent or disproportionate punishment
of the guilty cannot reasonably be
rejected, and thus is consistent with
public reason.

Of course, retributivists do reject
deterrence, even specific deterrence,
as a rationale for punishment, and
they reject it even if punishment
includes side-constraints prohibiting
punishment of the innocent or dis-
proportionate punishment of the
guilty. Retributivists’ objections are
based on considerations such as
equality, respect for persons, and
moral rights, values that we generally
take to be among the shared commit-
ments in a liberal democracy. Con-
sider, for example, Jeffrie Murphy’s
argument against utilitarian theories
of punishment generally. On utilitar-
ian theories, he contends, even a
guilty person is punished “because
of the instrumental value the action
of punishment will have in the
future. He is being used as a means
to some future good.”26 Murphy
argues that what a utilitarian theory
of punishment cannot capture is
“the notion of persons having
rights”:

Even if punishment of a person would have
good consequences, what gives us (i.e., society)
the moral right to inflict it?…What does this
right to punish tell us about the status of the
person to be punished—e.g., how are we to
analyze his rights?27

Another objection to deterrence as
a rationale for punishment, articu-
lated by Antony Duff, contends that
a deterrent system of punishment
communicates with those subject to
it in the language of prudential
reasons, but that such reasons are
“not appropriate for a liberal political
community. The law of that

community, as its common law,
must address its members in terms
of the values it embodies—values to
which they should, as members of
the community, already be com-
mitted.”28 On Duff’s account, a
penal system that aims to secure obe-
dience to the law through threats fails
to treat citizens as autonomous moral
agents. Similarly, Hegel likened
deterrent punishment to shaking a
stick at a dog as a threat; it treats a
person “like a dog instead of with
the freedom and respect due to him
as a man.”29

My aim here is not to defend these
objections to deterrence as an aim of
punishment. I have argued elsewhere
that there are plausible responses to
some of them.30 But the objections
are reasonable, in Rawls’s sense.
They are grounded in consider-
ations—moral rights, equality,
respect for citizens as autonomous
moral agents—that are arguably
among the shared political commit-
ments of liberal democracies. Thus,
they are objections that other
members of the polity (at least
insofar as they are themselves
reasonable) could be expected to
endorse irrespective of their own
comprehensive doctrines. We can
add to this that there is reasonable
disagreement about whether, or to
what degree, punishment is effective
as a deterrent; thus, even those who
accept that deterrence of potential
offenders could be a permissible
aim may reasonably disagree about
punishment’s efficacy as a means to
that end.

The point, then, is that one could
reasonably reject deterrence as a
rationale for punishment. I believe
the same can be said (although I do
not spell it out here) about other can-
didate accounts of punishment,
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based on self-defense, moral edu-
cation, and so on. It might be tempt-
ing to think that this conclusion
bodes well for abolitionists about
punishment: If each candidate justifi-
cation of punishment is subject to
reasonable disagreement, and if
being subject to reasonable disagree-
ment disqualifies a view from
serving as a proper ground of
public policy, then perhaps punish-
ment cannot be justified. But the
case for abolitionism about punish-
ment is itself the subject of reasonable
disagreement. Thus, if we disqualify
as grounds for important public
policy choices any considerations
that are subject to reasonable dis-
agreement, then it appears that we
will not have a legitimate basis on
which to justify punishment or its
abolition. (One might respond that
justification is only needed for exer-
cises of state power, not for non-exer-
cises of it. I think, though, that given
the enormous effect the abolition of
punishment would likely have on
citizens’ lives—including potential
victims of crime and their loved
ones—the state’s choice to abolish
punishment would arguably need to
be justifiable to citizens no less than
its choice to impose punishment.)

The interpretation of public
reason as requiring that the reasons
we offer for public policy choices
not be ones that could reasonably be
rejected, or requiring that they are
not subject to reasonable disagree-
ment, seems to leave no admissible
grounds for the imposition of punish-
ment policies (or arguably for the
abolition of them). This problem
extends beyond penal theory. One of
the key developments in Rawls’s
later work is that he acknowledges
that his preferred political conception
of justice, justice as fairness, is just

one among many reasonable con-
ceptions.31 These various conceptions
will be grounded in the ideas of citi-
zens as free and equal and of society
as a fair system of cooperation:

Yet since these ideas can be interpreted in
various ways, we get different formulations of
the principles of justice and different contents
of public reason. Political conceptions differ
also in how they order, or balance, political
principles and values even when they specify
the same ones.32

Insofar as each of these different
political conceptions could reason-
ably be endorsed, each could also
reasonably be rejected by adherents
of one of the other reasonable con-
ceptions. That is, the various con-
ceptions each will be subject to
reasonable disagreement. The
interpretation of public reason as
requiring that reasons for public
policy not be such that they could
be reasonably rejected, or not be the
subject of reasonable disagreement,
suggests that it is inconsistent with
public reason to draw on any of the
various reasonable political con-
ceptions of justice as grounds for
public policies. In fact, some philoso-
phers have argued (persuasively, in
my view) that public reason itself
can be reasonably rejected; thus, on
the “reasonable rejection” interpret-
ation of what public reason requires,
it appears that public reason is self-
defeating.33 We might conclude
from all of this that public reason
rules out drawing not only on retri-
butivism in policy debates but also
on other considerations that are
subject to reasonable disagreement,
such as deterrence, moral education,
societal self-defense, and so on; that
it also rules out drawing on any of
the various reasonable political con-
ceptions of justice; and in fact that
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public reason itself cannot be justified
on its own terms. I suggest, though,
that we should instead consider an
alternative, less restrictive interpret-
ation of public reason.

Rather than interpreting public
reason’s requirements in terms of
reasonable rejection or disagreement,
I believe we do better to interpret it as
requiring us to offer reasons that we
could reasonably expect our fellow
citizens—as free and equal citizens
who are, like us, committed to
finding and abiding by fair terms of
cooperation—to endorse. It is reason-
able to expect others to endorse the
reasons we offer as grounds for
public policies when these reasons
are drawn from our shared political
commitments. It is unreasonable to
expect others to endorse reasons
that are not drawn from our shared
political commitments but are,
instead, drawn from one’s own com-
prehensive doctrine.

Rawls tends to write in terms of
reasonable expectation of endorse-
ment rather than of reasonable dis-
agreement or rejection. For example,
his liberal principle of legitimacy
states:

Our exercise of political power is fully proper
only when it is exercised in accordance with a
constitution the essentials of which all citizens
as free and equal may reasonably be expected to
endorse in the light of principles and ideals
acceptable to their common human reason.34

Similarly, he sets out the idea of
public reason this way:

A citizen engages in public reason, then, when
he or she deliberates within a framework of
what he or she sincerely regards as the most
reasonable political conception of justice, a
conception that expresses political values that
others, as free and equal citizens might also
reasonably be expected reasonably to
endorse.35

It is perhaps worth noting that the
relevant sense of expectation here is
normative rather than predictive. It
may be normatively reasonable to
expect others to endorse reasons I
offer even if I can reasonably expect,
in the predictive sense, that they
will not endorse these reasons. By
contrast, I might offer reasons that I
cannot reasonably expect (in the nor-
mative sense) others to endorse,
because the reasons are not drawn
from our shared political commit-
ments, even if I can reasonably
expect (in the predictive sense) that
many others will endorse these
reasons, perhaps because we adhere
to roughly the same comprehensive
doctrine.

To see why it matters whether we
understand public reason’s require-
ments in terms of reasonable rejec-
tion (or disagreement) or in terms of
reasonable expectation of endorse-
ment, consider two different senses
in which people might reasonably
reject the reasons on which I base
my support for some policy. On the
one hand, they might reject the
values on which my reasons are
based if I have grounded my views
in religious, ethical, or philosophical
doctrines that are not among the
shared values in our public political
culture. On the other hand, even if
my views are grounded in our
shared values, they might reject my
interpretation of these values, or my
relative weighting of the various
values, or the way I resolve tensions
among them, or the implications I
draw from these values for specific
policy decisions. Liberty, equality,
rights, fairness, respect for persons,
public safety: these are all shared pol-
itical commitments in a liberal
democracy, but citizens can reason-
ably disagree about how to apply
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these values to policy questions. In
either of these ways, someone could
reasonably reject the reasons I offer
for some policy position. The rejec-
tions could be reasonable insofar as
they are made in the spirit of desiring
to find fair terms of social
cooperation among free and equal
citizens, and thus are themselves
grounded in shared values in our
public political culture.

Even though people could reason-
ably reject my reasons in either of the
ways just mentioned, the second type
of rejection—based on differing infer-
ences about how the values apply to
the policy question—is consistent
with my maintaining a reasonable
expectation of others that they
endorse my reasons. When I draw
on our shared political commitments
as the basis of my reasons in support
of some policy, it is reasonable for me
to expect others to endorse these
reasons even if it turns out, because
they draw different inferences about
how the shared values should apply
in this case, that they reasonably
reject my reasons. There is nothing
inconsistent, then, with holding both
that I can reasonably expect others
to endorse my reasons in favor of
some policy position and also that
they can reasonably reject these
reasons; this is just to acknowledge
that there can be reasonable disagree-
ment within the context of public
reason itself. The requirement to
offer reasons that we could reason-
ably expect others to endorse is there-
fore more permissive than the
requirement to offer reasons that
could not reasonably be rejected.

Importantly, the sort of endorse-
ment that I can expect of others (if I
have grounded my reasons in
shared political commitments) is not
agreement that my preferred policy

decision or my reasons for endorsing
it are correct, or true. Because reason-
able people can interpret our shared
political commitments in various,
reasonable ways, it would be unrea-
sonable for me to expect others to
agree with my particular interpret-
ation of these shared commitments,
or to agree that my conclusions
about the commitments’ implications
for particular policy issues are true.
But insofar as I ground my principles
in our shared political values, I thus
demonstrate a commitment to seek
and abide by fair terms of
cooperation that are justifiable to
others as free and equal members of
the polity. It is reasonable, in such cir-
cumstances, for me to expect others
to demonstrate a similar commitment
to seek and abide by fair terms of
cooperation. Thus, it is reasonable
for me to expect others to endorse
my reasons in the sense of accepting
that, insofar as they are derived
from our shared political commit-
ments, these reasons are legitimate
as a basis for public policy.36

By contrast, when I draw on my
own religious, ethical, or philosophi-
cal commitments that are not among
our shared political values, I fail to
demonstrate a desire to seek and
abide by fair terms of cooperation
that are justifiable to others. It is then
unreasonable for me to expect others
to accept such reasons as legitimate
grounds for public policy. If our
reasons for supporting some policy
are grounded in some religious doc-
trine, for example, it would be unrea-
sonable to expect non-adherents to
that religion to endorse these
reasons. Thus, although the “reason-
able expectation of endorsement”
standard is more permissive than the
“reasonable rejection” standard, it is
not entirely permissive.
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Returning to the question of pun-
ishment’s justification, then, the ques-
tion we should ask is not whether
retributivism, deterrence theories, or
other accounts are subject to reason-
able disagreement, or could reason-
ably be rejected, but instead whether
they can be derived from the shared
political commitments of a liberal
democracy. I think it should be fairly
uncontroversial that deterrence justifi-
cations of punishment, grounded in
considerations such as public safety
and rights protections, meet this con-
dition. This is not to deny that there
can be reasonable disagreement
about whether deterrence accounts
properly realize these shared political
commitments, or whether they prop-
erly weight these relative to other
shared political commitments. But

deterrence accounts, I think we
should acknowledge, are derived
from considerations that are among
the shared political commitments of
a liberal democracy, and thus it
would not be unreasonable to expect
citizens to endorse such accounts.

But what about retributivist
accounts? Are these accounts actually
grounded in elements of comprehen-
sive doctrines that cannot be found
among our shared political commit-
ments, or can they be derived from
our shared commitments? In the
next section, I contend that at least
some prominent retributivist
accounts can be derived from our
shared political commitments, and
thus, despite being subject to reason-
able disagreement, are consistent
with public reason.

IV. Retributivism from Our Shared Political Commitments

I wrote earlier that what unifies the
fairly broad range of retributivist the-
ories is the notion that punishment is
a deserved response to crime. The rel-
evant question for present purposes,
then, is whether this notion of a
person’s deserving punishment can
be derived from our shared political
commitments. Determining this
requires that we take a closer look at
what the retributivist desert claim is
actually saying.

If we say that someone deserves
some treatment, this is to say, first,
that the treatment is in some sense
appropriate. Joel Feinberg writes
that person’s desert of X is always a
pro tanto reason for giving him X.37

John Kleinig characterizes the desert
claim as expressing, depending on
the context, that the person “ought
to get or suffer” X, or that “it would
be a good thing” to give the person

X.38 A desert claim says more than
this, however. It says that treating
the person in a given way is not
merely appropriate but intrinsically
appropriate. The person ought to
get X, or it would be a good thing to
give the person X, not because of
the valuable consequences this
would produce, but rather “in virtue
of characteristics or acts” of the
person.39 Similarly, Margaret Falls
writes that a person deserves X
“based upon what already is or has
been true of P’s characteristics, abil-
ities, and/or acts.”40 Furthermore, as
Falls points out, retributivism is
grounded in a particular form of
desert claim, what she calls a claim
about earned desert. She contrasts
earned desert—essentially, what we
come to deserve in virtue of “per-
forming human and social functions
well or poorly”41—with unearned
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desert—what we deserve simply in
virtue of our status as moral
persons. Falls acknowledges that her
notion of unearned desert may be
controversial. But what is relevant
for our purposes is that the central
retributivist claim is an earned desert
claim: an offender deserves to be
punished in virtue of having com-
mitted an offense.

We can thus cash out the central
retributivist desert claim as saying
that punishment constitutes intrinsi-
cally appropriate treatment of an
offender in virtue of having com-
mitted an offense. What is it about
punishment, though, that is intrinsi-
cally appropriate in this way? Some
retributivist accounts focus on suffer-
ing: it is intrinsically appropriate that
offenders are made to suffer. Such
accounts typically use thought exper-
iments to pump intuitions about the
intrinsic value of deserved suffering.
Michael Moore’s account, mentioned
earlier, is perhaps the most promi-
nent version of deserved-suffering
retributivism.42 Moore writes, for
example:

[I]magine an offender who does a serious
wrong in a very culpable way—e.g.,
Dostoevsky’s Russian nobleman in The
Brothers Karamazov, who turns loose his
dogs to tear apart a young boy before the
eyes of the boy’s mother; imagine further
that circumstances are such… that no
non-retributive purpose would be served
by punishing this offender. Now imagine
two variations: (1) you are that offender;
(2) someone else is that offender.
Question: should you or the other
offender be punished, even though no
other social good will thereby be
achieved? The retributivist’s ‘yes’ runs
deep for most people.43

The intuition on which Moore
draws here — that there is intrinsic
value in the suffering of the wicked

— will indeed be powerful for many
people. The question, however, from
the perspective of public reason, is
whether this intuition can be found
among the shared commitments of a
liberal political community. I am
skeptical about this, but I do not
pursue this point here. I simply note
that if a proponent of such a view
were interested in demonstrating
that the view is consistent with
public reason, they would need to
establish that this intuition about
the intrinsic value of deserved suffer-
ing can be found among the shared
commitments in a liberal democratic
polity. Rather than focus on this
version of retributivism, however, I
turn instead to other retributivist
accounts that I think more clearly
can be grounded in the shared com-
mitments of a liberal democracy.
Specifically, I have in mind versions
of retributivism on which punish-
ment is justifiable as the deserved
removal of an unfair advantage, as a
deserved communication of censure,
or as a repudiation of an offender’s
representation of superiority to his
victim.

Consider, first, the fair play
version of retributivism. This
account begins with a conception of
society as a cooperative enterprise,
where if we each accept some
burdens associated with constraining
our behavior to comply with the
rules, we will all benefit. One
feature of larger cooperative enter-
prises, however, is that a small
number of people can opt out of con-
tributing without having much (if
any) effect on the benefits generated
by the enterprise, to themselves as
well as others. In other words, free
riding is possible. Some theorists
have argued that in such circum-
stances, when one person accepts
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benefits made possible by others’
participation in the enterprise, that
person has an obligation to recipro-
cate by doing her fair share. The
fair play account was first offered
as theory of political obligation,
but some scholars have extended
the account in an attempt to
justify punishment.44 The extension
runs this way: When a person
commits a crime, she gains an
unfair advantage over other
members of the political commu-
nity. She benefits, as others have,
from general compliance with the
laws. But she further benefits by
not complying with the law when
it suits her not to do so. On the
fair play account, punishment is
intrinsically appropriate as a way
of removing the unfair advantage
the offender gains from her crime.

As mentioned earlier, the fair play
theory has faced a number of criti-
cisms, but for present purposes we
need not examine these in detail. We
are not asking, after all, whether the
fair play theory is correct; we are
asking only if it can be derived from
our shared political commitments. I
believe it can. Rawls himself tells us
that in a liberal democracy, one of
the basic ideas implicit in the public
political culture is that of society as
a “fair system of cooperation
between free and equal persons.”45

From this shared commitment, the
fair play theorist argues that it is
unfair for some to free ride by accept-
ing benefits made possible by others
without also shouldering their share
of the burdens. Then the theorist
adds that when some do unfairly
gain benefits at the expense of
others, it is intrinsically appropriate
that society should take steps to
remove those unfair benefits, and
that punishment is an appropriate

way to do this. In my view, the fair
play theory is the sort of account
that we could reasonably expect
other members of the polity, similarly
committed to the idea of society as a
fair system of cooperation, to
endorse.

Many will not endorse the fair
play theory, of course (there will be
reasonable disagreement about it),
because they will draw different con-
clusions about what the idea of
society as a fair system of cooperation
can tell us about state punishment.
But reasonable disagreement about
the policy implications of the idea of
society as a fair system of cooperation
is consistent with a reasonable expec-
tation by proponents of the fair play
theory that other citizens endorse it.
The theory does not depend, as far
as I can tell, on religious, ethical, or
philosophical doctrines that it
would be unreasonable to expect
others to endorse. It simply draws
on a commitment to fairness, a
belief that offenders gain an unfair
advantage over everyone else, and a
contention that punishment is an
appropriate way of restoring a fair
balance in such cases. These latter
two claims about the implications of
a commitment to fairness are contro-
versial, but I have argued that reason-
able disagreement about the correct
derivation of public policy positions
from our shared political commit-
ments is consistent with the idea of
public reason. Put simply, although
we can debate whether fair play retri-
butivism succeeds as a justification of
punishment, it is not unreasonable in
the Rawlsian sense.

Another prominent version of
retributivism, developed most
notably by Antony Duff, views pun-
ishment as an intrinsically appropri-
ate communication of censure in
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response to public wrongs. This
account begins with the notion of
the criminal law as a communicative
enterprise, and a concern to treat
members of the polity as autonomous
moral agents rather than merely as
things to be controlled or molded.
Treating citizens as autonomous
agents requires that the law attempt
not merely to persuade them to
refrain from criminal conduct, but
to persuade them to refrain from it
because it is wrong. And when
people do commit crimes, taking
these violations seriously involves
responding to them with censure.
As Duff writes, not to censure
public wrongs would be “to under-
mine—by implication to go back on
—its declaration that such conduct
is wrong.”46 Further, he writes,
censure of conduct declared to be
wrong “is owed to its victims, as
manifesting concern for them and
for their wronged condition that the
declaration itself expressed.”47

Having argued that state censure
of public wrongs is intrinsically
appropriate, Duff then maintains
that part of what it is to censure
someone is to urge the person to
repent, reform, and reconcile with
those he has wronged and the com-
munity generally. These are not
further aims contingently linked to
censure but rather are aims internal
to censure. The hard treatment of
punishment serves the aims of repen-
tance and reform by helping to focus
the offender’s attention on the wrong,
and it serves the aim of reconciliation
by acting as an opportunity for the
offender to make amends for the
wrongdoing.48

In another retributivist account
that is in some respects similar to
Duff’s, Margaret Falls argues that
part of what respect for moral

persons requires is that we hold
people accountable for their behav-
ior. Like Duff, she contends that
when people are guilty of crimes, it
is intrinsically appropriate to hold
them accountable by blaming them.
But in communicating this blame, or
censure, sometimes words are not
enough. Falls writes, “Just as calmly
telling a friend she ought not to
have lied to us communicates
neither the pain she has caused nor
our unqualified insistence that we
not be so treated, so the state’s
verbal or written reprimand with
attached explanation would be
inadequate.”49 Thus, sometimes bur-
densome treatment is necessary to
convey appropriate measures of
blame.

Here again, I think even those
who disagree with Duff’s and Falls’s
accounts should agree that they are
reasonable in Rawls’s sense. They
both begin with a concern to respect
fellow members of the community
as autonomous moral agents. In a
liberal democratic society, which as
Rawls says is implicitly committed
to a conception of citizens as free
and equal, respect for fellow commu-
nity members as autonomous moral
agents seems readily evident among
the shared political commitments.
Both Duff’s and Falls’s accounts also
depend on the idea that treating
others as autonomous moral agents
can mean, among other things,
blaming them when they are guilty
of wrongdoing. As discussed, they
then develop this notion in different
ways to arrive at the conclusion that
state punishment can be an intrinsi-
cally appropriate response to public
wrongs. Now, can we expect that
others will reasonably reject these
accounts? Of course. But would it be
unreasonable for Duff or Falls to
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expect other members of a commu-
nity committed to treating each
other with respect as autonomous
moral agents to endorse their respect-
ive accounts? I do not think so. As far
as I can tell, there is nothing in either
account that is unacceptable to other
members of a liberal democratic com-
munity in the way that, for example,
Catholic doctrine would be unaccep-
table to Hindu members of the com-
munity as a reason for coercive state
policies.

As another example, consider
Hampton’s retributivist account.
Hampton contends that punishment
is intrinsically justified as a way of
affirming a victim’s equal dignity in
response to conduct that causes
moral injury, which is to say that the
conduct “expresses and does
damage to the acknowledgment and
realization of the value of the
victim.”50 As mentioned before, Flan-
ders objects to the idea that “punish-
ment ever really is a good means to
securing equality: that some people
have to suffer in order to affirm the
equal dignity of those who have
been injured.”51 In my view, Flan-
ders’s disagreement with Hampton
is best interpreted as reasonable dis-
agreement about how to interpret
the values of equality and dignity,
and what implications these values
have for penal policy. But this dis-
agreement is consistent with
acknowledging that equality and
dignity are the right sorts of notions
to draw on in policy debates, as

they are among our shared political
commitments. Likewise, Flanders
points out that there is reasonable
disagreement about whether or in
what sense people have the sort of
free will on which notions of desert
seem to rely.52 Nevertheless, a
central commitment in a liberal
democracy is to the conception of citi-
zens as free and equal. It is thus not
unreasonable to expect others to
endorse as legitimate our preferred
account of what freedom or equality
imply for penal policy, as these
values are among our shared political
commitments. There will be reason-
able disagreement about how to
interpret freedom and equality, how
to weight them relative to each
other, or how to reconcile tensions
between them, but these disagree-
ments are all consistent with public
reason.

Ultimately, then, I think at least
some prominent versions of retributi-
vism are consistent with public
reason. They are accounts that
people could reasonably reject,
insofar as they rely on contestable
claims about how to interpret and
apply values such as dignity, fairness,
respect for persons, equality, and so
on. But insofar as they are grounded
in these sorts of values, which are
among our shared
political commitments, they are also
accounts that their adherents
could reasonably expect other
members of their political commu-
nity to endorse.

V. Objections

One might object to my account that
although Rawls did not write exten-
sively about punishment, we do
have some evidence for his views

about the justification of punishment
generally, and about retributivism in
particular, and this evidence does
not support the idea that
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retributivism is consistent with a
Rawlsian account. The first piece of
evidence comes from Rawls’s most
focused discussion of the justification
of punishment, in his 1955 article
“Two Concepts of Rules.” The
account he develops in this paper is
often cited as a hybrid view of punish-
ment, but in my view it is best inter-
preted as a version of rule
utilitarianism, according to which uti-
litarian considerations justify imple-
menting a system of punishment that
incorporates retributivist prohibitions
on punishment of the innocent or dis-
proportionate punishment of the
guilty. On Rawls’s account, the rule
(the institution of punishment incor-
porating the retributivist constraints)
is justified insofar as it generates
more overall net utility than available
alternatives, and the individual
actions (particular impositions of pun-
ishment governed by the retributivist
constraints) are justified insofar as
they conform to the rule. Retributi-
vism clearly is relegated to a second-
ary role on this account, as the
retributivist constraints are justified
only by their conduciveness to the
institution’s utilitarian rationale.

The second piece of evidence
comes from A Theory of Justice,
where Rawls seems to reject the
notion of pre-institutional desert. He
writes that

no one deserves his place in the distribution of
native endowments, any more than one
deserves one’s initial starting place in society.
The assertion that a man deserves the superior
character that enables him to make the effort to
cultivate his abilities is equally problematic;
for his character depends in large part upon
fortunate family and social circumstances for
which he can claim no credit.53

Retributivist theories are
grounded on the notion that

punishment is a deserved response
to wrongdoing, and the notion of
desert at issue is apparently pre-insti-
tutional, or else appeal to desert as a
justification of penal institutions
would be question-begging. Thus, it
appears that Rawls, in rejecting the
idea of pre-institutional desert, is
thereby rejecting retributivism as
well.

There are at least two ways of
responding to this first line of objec-
tion. The first response would be to
question whether the two pieces of
evidence mentioned really show
that Rawls’s considered views about
punishment were opposed to retribu-
tivism. Considering first his account
in “Two Concepts of Rules,” we
might wonder whether his views
about punishment changed from
this early rule utilitarian account,
especially given the powerful argu-
ments he levels against utilitarianism
in A Theory of Justice.54 Regarding his
apparent rejection of pre-institutional
desert in A Theory of Justice, Rawls’s
actual views about pre-institutional
desert are the subject of significant
philosophical debate. Some scholars
deny that Rawls rejects the notion of
pre-institutional desert55; if this is
correct, then his account might not
be inconsistent with retributivism.
Thus, with respect to either his early
discussion or punishment, or his dis-
cussion of pre-institutional desert, we
might deny that these actually indi-
cate that Rawls’s considered views
involved a rejection of retributivism.

I mention the first line of response
only briefly, because I believe a more
promising second line of response is
available: Regardless of whether
Rawls’s own preferred political con-
ception of justice, “justice as fair-
ness,” rejects retributivism, he
makes clear in his later writing, as
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we discussed earlier, that this con-
ception is only one among many
that may be consistent with public
reason:

[T]he content of public reason is given by a
family of political conceptions of justice, and
not by a single one. There are many liberalisms
and related views, and therefore many forms of
public reasons specified by a family of
reasonable political conceptions of justice. Of
these, justice as fairness, whatever its merits,
is but one.56

Thus, even if Rawls himself
believed that retributivism fails as a
justification of punishment, the rel-
evant question is whether an
account of retributivism can be devel-
oped from the shared commitments
of a liberal political community. I
have suggested that at least some ver-
sions of retributivism are consistent
with public reason in this regard.

A second line of objection,
however, holds that it is not enough
that a theory be grounded in shared
political commitments. To be consist-
ent with public reason, the interpret-
ation of these commitments and the
lines of reasoning from the commit-
ments to their implications for
policy questions must also them-
selves be shared public commit-
ments. So even if fair play theorist’s
conception of society as a fair
system of cooperation between free
and equal persons is among our
shared political commitments, the
line of reasoning from this starting
point to the justification of punish-
ment—namely, that offenders gain
an unfair advantage relative to other
community members and that pun-
ishment is an appropriate way to
remove this unfair advantage—is
not itself among our shared commit-
ments. Even if communicative
accounts such as Duff’s and Falls’s

begin with a consideration that is
among our shared political commit-
ments—namely, a concern to respect
those who commit crimes as fellow
members of the polity, or as auton-
omous moral agents—these accounts
then hold that treating offenders in
such ways requires censuring them,
and that punishment can be an
appropriate way to convey this
censure. These latter claims are not
among our shared political commit-
ments. And even if Hampton’s start-
ing point—a concern with affirming
the equal dignity of those who are
victims of crime—can be found
among the shared commitments in a
liberal democracy, her further claim
that punishment is appropriate or
effective in serving this function is
not among our shared commitments.
Perhaps, then, retributivist accounts
are inconsistent with public reason
not because their starting points are
not among our shared political com-
mitments, but because their lines of
reasoning from those starting points
to conclusions about penal policy do
not consist entirely of shared
commitments.

The problem with this line of
objection is that, again, it sets too
high a standard for what public
reason requires. It would effectively
rule out any normative theories of
punishment, as any of these theories
will offer certain interpretations of
shared values, or draw certain infer-
ences, that will not themselves be
among our shared political commit-
ments. For example, as discussed
earlier, deterrence theories typically
begin from a concern to protect
public safety, which I believe is
fairly clearly among the shared politi-
cal commitments in a liberal democ-
racy. But deterrence theories rely on
a particular interpretation of what a
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commitment to public safety implies
—namely, that subjecting some
people to intentionally onerous treat-
ment to maintain a credible deterrent
threat is an appropriate means of pro-
tecting public safety. This account of
the implications of a commitment to
public safety is not itself among our
shared political commitments. It is a
particular interpretation that is
subject to reasonable disagreement
even among those who share a com-
mitment to the importance of ensur-
ing public safety. I suggest that the
same will be true of other theories
of punishment, grounded in con-
siderations of offender reform,
societal self-defense, rights forfeiture,
and so on (although space prevents
me from analyzing each of these
here). Any of these theories will
involve lines of reasoning that are
not themselves among our shared
political commitments, and thus
they will be subject to reasonable dis-
agreement. Indeed, this is precisely
the source of reasonable disagree-
ment in the context of public reason.
I maintain, therefore, that public
reason requires only that our
reasons for policy decisions be
grounded in shared public commit-
ments; it does not require, further,
that our interpretations of these com-
mitments or the inferences we draw
from them to concrete policy pre-
scriptions are themselves shared
commitments.

A third possible line of objection
might contend that whereas the
“reasonable rejection” interpretation
of public reason may rule out too
much, the “reasonable expectation
of endorsement” interpretation rules
out too little. That is, if theories of
punishment grounded in

considerations as diverse as deter-
rence, fair play, deserved censure,
societal self-defense and others are
all consistent with public reason,
then we might wonder if public
reason does any actual heavy lifting
in guiding policy debates. We
should acknowledge, I believe, that
public reason will accommodate a
fairly robust range of conflicting
views about what public policies
and institutions are justified. Rawls
himself seemed to endorse this
view. In considering how much pol-
itical philosophy can do to settle
questions about what sort of political
institutions are legitimate, he wrote
“it is likely that the most that can be
done is to narrow the range of
public disagreement”57 and that
“the public political culture may be
of two minds even at a very deep
level.”58

As I mentioned before, however,
this is not to say that public reason
is entirely permissive. Even on this
more permissive interpretation,
public reason rules out, for example,
appeal to religious doctrine as a
basis for public policy. It also rules
out appeal to comprehensive philo-
sophical doctrines, such as compre-
hensive utilitarian or Kantian moral
theories. Rawls contends that these
comprehensive doctrines, insofar as
they are reasonable, may be consist-
ent with various shared political
values on which public policy could
appropriately be grounded. But the
comprehensive doctrines themselves
are “not suitable to provide a public
basis of justification.”59 Thus, even
on the interpretation I endorse,
public reason does exclude some
types of reasons as grounds for
public policy.
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VI. Conclusion

I have argued that Rawls’s notion of
public reason, on its most plausible
construal, does not provide a basis
for ruling out retributivist reasons
for punishment, at least on some
fairly well-known retributivist
accounts, insofar as they can be
derived from our shared political
commitments. I have also suggested
that the idea of public reason offers
fairly modest resources for settling
debates in punishment theory more
generally. Accounts grounded in con-
siderations such as deterrence, moral

education, societal self-defense, or
right forfeiture; pluralist theories; or
abolitionist accounts will all often be
consistent with public reason,
insofar as they are grounded in
shared political commitments. This
is not to say that all of these accounts
are correct, or to deny that some
accounts are more plausible than
others. But there is reasonable dis-
agreement about their comparative
plausibility, and this reasonable dis-
agreement can be accommodated
within the context of public reason.

Notes

[I presented previous versions of this paper at University College Dublin, the University of
Nottingham, and the Political Turn in Criminal Law Theory online workshop series. I am
grateful to participants in those sessions for their thoughtful feedback. Thanks also to an
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