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Introduction 19
Much of the recent literature on youth justice has focused on administrative aspects of the 2(1)
system and the socio-political contexts that have led to the ‘production’ of the youthful oftender ; 5
as a subject and locus of intervention. This has largely been driven by the extent to which youth 5;
justice has been crafted as a distinct penal sphere, evident in its unyoking from universal chil- 24 @
dren’s services (Muncie and Goldson, 2013) and the establishment of separate agencies to 5
administer and govern this ‘system’ (Souhami, 2014). Driven by policy hyperactivity and a %6
plethora of legislation expanding the reach of the system, for much of the 1990s and 2000s 27
increasing numbers of young people were brought under its gaze. 3
Particular attention has been paid to the impact of neo-liberal governance on the discourses, 29
rationales and philosophies underpinning contemporary youth justice policy and practice. 30
Writing specifically in the English and Welsh context, several authors have identified that the 31
resulting ‘system’ embodies multiple, contradictory and competing discourses (Muncie, 2006; 32
Fergusson, 2007; Gray, 2013). Within this ‘melting pot’ Fergusson (2007) notes the disjuncture 33
between policy rhetoric, implementation and lived experience and Phoenix (2016) argues that 34
systems-based analyses, much in favour amongst academics, foreclose a wider consideration of 35
questions of what ‘justice’ actually means. 36
Recent attention towards the perspectives of practitioners working in this sphere has pointed 37
to greater nuances than broader penal narratives suggest (see Field, 2007; Briggs, 2013; Gray, 38
2013; Kelly and Armitage, 2015). Yet similar attention has not been given to experiences of youth 39
justice (for an exception see Phoenix and Kelly, 2013). However, it is precisely young people’s 40
experiences, which would add significantly to current knowledge and potentially bridge the gap 41
between discussions about penal philosophies, how youth justice policies are framed, how they 42
are enacted and how they are experienced. 43
This chapter provides an overview of recent developments in the field of youth justice and 44
penality in the United Kingdom. The chapter argues that a theoretical focus on macro-level 45
trends (Hannah-Moffat and Lynch, 2012), alongside a narrowly defined research agenda, have 46
largely excluded young people’s experiences of justice and punishment from contemporary ana- 47
lysis. Drawing on young people’s experiences of different aspects of youth justice in Northern 48
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Ireland and beyond, the chapter illuminates what a close understanding of lived experience can
add to knowledge. In particular it demonstrates that the effects of interventions can be different
from their aims and intentions; and that re-instating the youth experience can add support to
calls for greater attention to wider issues of social justice.

Recent trends in youth justice and penality: theory, policy and research

Traditional accounts of youth justice have explored the inherent contradictions and tensions
between welfare and justice-based approaches. On the one hand the differential status of young
people is recognised by the existence of separate systems, on the other hand many suggest there
is insufficient distinction between young people and adults within criminal justice (Muncie and
Goldson, 2013). Despite some local divergence, the 1990s saw distinctions between youth and
adult systems become less clearly delineated, and an expansion in the range and reach of the
system resulting in greater numbers of young people brought under its ambit.

Alongside a ‘punitive turn’ contradictory and competing movements impacted on youth
justice discourse internationally (Muncie, 2008). Increased recognition of victim’s rights saw a
resurgence of interest in restorative practices, and the ascendancy of the rights movement influ-
enced diversionary and preventative approaches. As a consequence, the traditional debates about
welfare and justice became less evident as the focus and underlying philosophies of youth justice
and punishment became more complex. As Muncie and Goldson (2013: 342) note youth justice
systems now comprise a range of rationales, including restoration, public protection, responsi-
bilisation, child protection, rehabilitation and punishment, which ‘intersect and circulate in a
perpetually uneasy motion’.

These blended and shifting rationales or what Gray (2013: 517) describes as ‘hybrid assem-
blages of penal governance’ are reflective of late modern neo-liberalism. Concerns with onto-
logical insecurity, the effective calculation and management of risk and strategies of individual
responsibilisation have been identified as dominant in youth justice policy over the past two
decades, particularly in England and Wales (Gray, 2005; Kemshall, 2008; Briggs, 2013; Phoenix
and Kelly, 2013). Youth offending and its prevention became understood in terms of narrowly
defined quantifiable indicators of risk through the adoption of the Risk Factor Prevention Para-
digm (Farrington, 1996). The raft of early intervention and prevention programmes informed
by this approach are similarly narrowly focused on behaviour management, locating primary
responsibility for change in young people and their families (see Kemshall, 2008; Haydon,
2014). Structural factors which had always been ‘key determinants in the world of risk inhabited
by young people’ (Kemshall, 2008: 31) became sidelined.

A ‘new’ research agenda developed feeding oft and into these policy imperatives. Despite a
healthy catalogue of existing research, Goldson (2010) notes how some forms of knowledge
became prioritised and privileged. Incorporating the actuarial focus of measurement and man-
agement of risk, the policy mantra of ‘evidence-based policy and practice’, prioritises ‘scientific’
evidence which aids in calculating risk and assessing ‘what works’ in managing it. In this logic,
experiential forms of knowledge become viewed as subjective, and research based on practice
and experience of youth justice and penality becomes marginalised. The production and value
placed on particular forms of evidence limits the analysis to pre-defined interests and assump-
tions (Phoenix, 2010). In doing so the context and complexity of young people’s lives is ignored,
and larger questions about the aims, ethos and desirability of interventions do not feature
(Phoenix, 2010; Hines, 2010).

The hierarchy of knowledge is also essentially self-replicating — policy drives research and
research feeds back into policy, not only legitimising policy initiatives but maintaining the same
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narrow focus of analysis (Phoenix, 2010). Ranking low in the hierarchy, the practitioner voice

1
and practice experience have also been demoted resulting in gaps in understanding how recent 2
developments have translated into practice (or indeed have been subverted). As macro-level 3
analysis of penal trends have been a focal point micro-level localised practices and processes have 4
received less attention (Hannah-Moftat and Lynch, 2012). This is despite the fact that practice 5
(and experience) cannot be directly ‘read-oft” policy or dominant ideologies (Smith, 2011: 127). 6
Research starting to address this gap, suggests some disjuncture between policy rhetoric,
dominant ideologies and professional practice (Briggs, 2013; Gray, 2013). 8
Much has, therefore, been written and theorised about contemporary youth justice and 9
penality. How multiple and competing discourses are experienced by young people, the com- 10
plexities, challenges, contradictions and, indeed, the consistencies in contemporary experiences of 11
youth justice are, however, less well known (McAlister and Carr, 2014). Yet a focus on sub- 12
jective experiences, how young people experience different punishments, interventions and 13
interactions, can reveal how intended aims and philosophies translate into practice. That ‘micro- 14
site studies’ have found that interventions can have unintended effects, demonstrates the value 15
of reintroducing ‘the social actor into empirical analysis’ (Phoenix and Kelly, 2013: 426). 16
Further, it allows for a close examination of the meaning of ‘punitiveness’ in the lived realities 17
of young people. 18
These are some of the issues this chapter will examine through a consideration of young 19
people’s experiences of justice and punishment. The chapter is framed by findings from a qualit- 20
ative study conducted in Northern Ireland, which used a life-history approach to explore young 21
people’s life experiences and contact with the youth justice system. Details of the study are 22
reported in McAlister and Carr (2014). The following sections elaborate on the concept of 23
‘punitive lives’ before discussing young people’s experiences of two forms of ‘justice’ — restora- 24 @
tive and custody. 25
26
s . 27
Experiencing justice and punishment o
e . 29
Punitive lives and environments 0
Rios (2011) employs the concept of ‘punitive environments’ to refer to the harsh and punishing 31
nature of the communities marginalised young people encounter. In addition to disproportion- 32
ate risk of contact with official agents of social control, such as police, courts and prisons, he 33
includes punitive experiences in the neighbourhood, family and school. Examples of punitive 34
encounters are replete in the accounts of young people in contact with the criminal justice 35
system. Such encounters in one sphere can exacerbate exclusion and processes of criminalisation 36
in other spheres (Rios, 2011). Evidence of the connection between social vulnerability and 37
offending is apparent in the life histories of young people who have been processed through the 38
youth justice system in Northern Ireland (Carr and McAlister, 2015). The complex and punitive 39
nature of their lives — the risks they experience, the punitive environments within which they 40
live and the social control to which they are subjected — were overt in discussions relating to 41
housing, family, community and policing. 42
The intersection between offending and victimisation is well evidenced (see, for example, 43
Smith, 2004). Multiple experiences of adversity are regularly apparent in the biographies of 44
young people who offend, including family/domestic violence, parental alcohol misuse, 45
bereavement, community violence, experiences of care, unstable housing situations and puni- 46
tive policing (Goldson, 2005; Jacobson et al., 2010; Carr and McAlister, 2015). The impact of 47
chaotic, complex and punitive lives on the processes of criminalisation is, therefore, well 48
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recognised. For example, exclusion from school can lead to more time spent on the streets,
which can bring young people to the attention of the police. Difficult family relationships can
impact on the custodial experience through lack of visits or restricted access to a bail address for
young people remanded to custody. While punitive encounters and environments may be
culturally and geographically specific, the manner in which they can exacerbate feelings and
experiences of exclusion and fuel processes of criminalisation are similar.

Punitive environments are also shaped by social, cultural and historical factors. Taking
Northern Ireland as an example, the particular circumstances of a thirty-year-long political
Conflict and its legacies influence in part the punitive risks, encounters and environments that
marginalised young people experience in their everyday lives. As materially deprived com-
munities, from which most young offenders are drawn, were disproportionately affected by the
Conflict — in terms of deaths, injuries, levels of violence, the withdrawal of services, informal
paramilitary policing — they continue to experience the legacies in the early stages of transition
(see McAlister and Healy, 2016). This includes limited resources and opportunities, (conflict-
related) mental ill-health and transgenerational trauma impacting family life and relationships,
and ‘low-level” but constant threats of paramilitary and sectarian-related violence.

It is perhaps unsurprising, then, that in our study over half of the sample reported direct
victimisation by paramilitaries in the form of verbal threats, threats with weapons, physical
intimidation, assault and exiling/exclusion from their communities (McAlister and Carr, 2014).
This informal method of crime control and behaviour management (Brewer et al., 1997), a
legacy of the Conflict, regularly focuses on young people who are deemed ‘anti-social’, ‘anti-
community’ or ‘criminal’ (Smyth et al., 2004). Given the offending history of some, punitive
encounters with paramilitaries could be multiple and coincide with interventions and punish-
ment from formal systems of justice. In this extract Séan, a 17 year old remanded in custody,
describes his experiences of ‘paramilitary punishment’ for his involvement in ‘anti-social’ beha-
viour in his community:

Yeah I've took a beating from them [paramilitaries] before but not to the extent were they
beat me and left me for dead. They’ve beat me with baseball bats twice but I just didn’t I
was kid and I didn’t care. I was taking the beating and then I was going and doing it
again.

Notably young people who experience such harsh forms of ‘arbitrary’ justice did not report
their experiences to the police. In this specific context, poor relationships with the police are in
part the legacy of the Conflict, but research elsewhere similarly records the phenomena of ‘over
policing’ and ‘under protection’ of marginalised young people (particularly ethnic minorities)
(McAra and McVie, 2005; Sharp and Atherton, 2007). Therefore while some young people are
the victims of serious intimidation and violence within their communities, their victimisation
remains hidden. Punishment outside the formal justice system, layered over judicial punish-
ment, not only demonstrates that some young people are subject to multiple forms of ‘justice’,
but at the same time access to justice is not perceived possible to young people themselves (Carr
and McAlister, 2015).

Evidently young people’s sense of justice and injustice will be mediated by such life experi-
ences. Their interactions with agencies and interventions under the rubric of ‘youth justice’ are
filtered through this. Such experiences of ‘youth justice’ cannot be removed from contexts of
multiple harms and adversities. In the next sections we discuss young people’s experiences of
restorative justice and custody in light of this.
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Experiencing restorative justice 1
International children’s rights frameworks endorse restorative responses to young people in 3)
conflict with the law (Muncie, 2005; Moore and Mitchell, 2009; Lynch, 2010). Advocates of 4
restorative justice note the benefits of less formality, more inclusivity and wider participation in 5
a process that ideally involves victim, offender and the wider community (Morris, 2002). The 6
stated aim of restorative justice is to ‘restore the harm caused by offending’, but the extent to
which this is a realistic objective for all who experience ‘harm’ (victim, ‘offender’, community) 3
is queried (see Daly, 2013 for an overview). Furthermore, in many contexts, restorative justice 9
approaches have been grafted on to conventional criminal justice systems (Doak and O’Mahony, 10
2011). Consequently distinguishing between ‘restorative’ and conventional criminal justice 11
responses can be difficult. 12
Restorative justice literature is ‘bursting at the seams’ with programme evaluations and 13
frameworks of ‘best practice’ (Bolitho, 2012: 76). Outcomes focused evaluations tend to report 14
success through measurements of (short-term) re-offending and participant satisfaction (Bolitho, 15
2012). Experiential accounts, however, are more mixed. Some demonstrate the disjuncture 16
between underlying philosophy and subjective experience (Newbury, 2008), and produce find- 17
ings that question both the intended effects and the proportionality of these sanctions (McAlister 18
and Carr, 2014). Despite the disassociation with retribution (at least by some proponents see — 19
Daly, 2013), some young people experience restorative justice as punitive, stigmatising and 20
exclusionary both in process and outcome (McAlister and Carr, 2014). 21
A deeper examination of the meaning, process and subjective experience of justice allows for 22
an analysis of the intersection of varying penal practices (Hannah-Moffat and Maurutto, 2012), 23
demonstrating how different discourses from those intended can take precedence. While 24 @
grounded in multiple rationales, responsibilisation has been found most prominent in recent 25
examinations of the experience of restorative justice (McAlister and Carr, 2014; Gray, 2005). The 26
prominence of restorative responses to young people in conflict with the law, therefore, does not 27
necessarily signal the erosion of punishment (Hannah-Moftat and Maurutto, 2012), but the 28
melding together of various penal practices with some featuring more prominently than others. 29
Because restorative justice so clearly delineates between ‘victim’ and ‘offender’ it creates a 30
dichotomy where young people’s own experiences of victimisation are sidelined. Further, the 31
narrow definition of ‘harm’ employed in practice means that the reintegrative potential is 32
restricted. Repairing harm is weighted in favour of the immediate and ‘legitimate’ victim and 33
the social harms, injustices and victimisation experienced by ‘the oftender’ and the restoration 34
of their ‘dignity, power and freedom’ (Mahaffrey, 2010: 123) take less precedence. Strategies of 35
responsibilisation are central to the official youth justice discourse and young people’s offending 36
narratives are often replete with expressions of self-blame and personal accountability (McAlister 37
and Carr, 2014). While regularly accepting responsibility and engaging in reparative tasks, the 38
social economic and cultural contexts of young people’s lives calls into question the meaning of, 39
and potential for, reintegration in practice (Gray, 2005; Lynch, 2010). 40
Young people’s experiences of restorative interventions highlight this in practice. Hugh had 41
been the subject of multiple restorative justice conferences and described how he found it dif- 42
ficult to recount offences because of drug use. The conference plan required him to undertake 43
‘offending programmes’, but he expressed frustration that ultimately there was no support for 44
what he considered his main difficulty: 45
46
It was just stuff that I had to do, court order like programmes like ... offending programmes 47
and all that help reduce offending, you know just stupid programmes like that. No 48
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programmes about drugs and like there was no people to help you with the drugs and there
was just no one to help me that way. I just, dunno.
(Hugh, age 16)

For Jennifer who had been convicted of an assault on another young person (a conviction that
she disputed), the process of having to ‘beg’ to have her apology accepted was humiliating:

Aye, and it was more hard as well because like, you never really want to say sorry to
anybody, and I kind of like had to beg and beg for her to like accept my apology cause I
didn’t want to come in here at all.

(Jennifer, age 15)

Young people’s sense of injustice at the process of restorative justice is particularly evident when
they feel their experiences are not afforded due weight, especially given the punitive contexts of
many of their lives (McAlister and Carr, 2014). These issues are important given that restorative
justice is not only about restoration, but also about ‘doing justice’ (Walgrave, 2004). Containing
discourses of retribution, responsibilisation and prevention as well as rights, restoration, welfare
and reintegration, the performance of restorative justice epitomises the multiple and competing
discourses of youth justice.

Experiencing bail, custody and remand

International human rights standards advise custody should be used as a measure of last resort for
young people in conflict with the law. Research consistently demonstrates that the custodial
population contains some of society’s most disadvantaged young people, and that the custodial
experience is also harmful (Goldson, 2005). Custody is, therefore, deemed one of the most
punitive responses to youth offending. Experiences of custody, including remand, are, however,
also mediated by the wider context of young people’s lives. A lack of supports can, for example,
impact on the length and nature of custodial remand, the complexity of young people’s lives can
impact on their ability to adhere to bail conditions and the punitive risks they experience in
everyday life can impact on experiences of custody (Carr and McAlister, 2015).

An analysis of lives ‘in the round’ can, therefore, reveal much about how young people
experience custody, remand and bail. Unstable family and housing circumstances, limited supports
and a lack of appropriate bail or homeless accommodation, for example, mean that some young
people are remanded to custody rather than granted bail. While remand to custody is recognised
as stigmatising and disruptive to relationships, work and education commitments (Stubbs, 2010),
it is regularly a ‘stop gap’ for children who are in need and at risk, thus disadvantaging the
already disadvantaged.

Added to this, when bail is granted, the conditions placed on some young people are so
restrictive, onerous and/or inappropriate that breach and re-remand to custody is inevitable.
This is particularly the case when inappropriate conditions are placed for long periods on those
who have problematic drug or alcohol use, chaotic and unsettled lives (Carr and McAlister,
2015). In legal terms bail conditions are not intended as a punishment. They are imposed when
there are grounds for refusing bail and where a judge assesses that adding conditions are neces-
sary for a young person to remain in the community. Yet there is evidence that bail conditions
can be punitively set and regulated ‘not always proportional or even relevant to the risk of
further offending’ (YJR'T, 2011: 85; see also Stubbs, 2010).

Monitoring and compliance checking can be experienced as intrusive and harassing, playing
a part in breach. Take the experience of Stevie (aged 16) whose conditions included an
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electronically monitored curfew (wearing a tag), the imposition of a geographical exclusion, a 1
ban on alcohol use, reporting to the police station and required attendance at the Youth Justice 2
Agency twice a week, a home visit once a week and meeting a mentor three times a week. In 3
addition: 4
5
They [the police] still call to me house all the time like, you know breathalise me and all 6
because of me tag and ask me to show them my tag and all.... They know that I'm in cos
if that tag was outside after nine o’clock, or it’s not in after nine, that goes straight through 8
to the [police] barracks. 9
10
Intensive supervision and surveillance in the community can blur the boundary between 11
community and custody. So onerous are the conditions of bail for some, added to the risks and 12
adversities of their daily lives, that they express a preference for remand in custody over bail to 13
the community (Carr and McAlister, 2015). Thus, a contingent community existence can be 14
viewed as more punitive than custody. While bail is seen as desirous for young people and com- 15
pliant with human rights frameworks, experiences of bail reveal that conditions and monitoring 16
in the context of already punitive lives, can be intrusive and punishing in nature. 17
The punitive nature of the personal, family and community lives of young people in con- 18
flict with law can also impact variably on experiences of custody. For some, lack of family visits 19
and supports, concern for their welfare upon release and/or withdrawal from drugs or alcohol 20
can make the experience of custody particularly punitive. Conversely, that the worries of 21
everyday life and the temptation of drugs and alcohol are removed can mean that custody is 22
experienced as a period of respite. Demonstrating the nature of his life outside, Robbie (aged 23
17) explained that in custody: “You’ve no worries about people looking for you, no worries 24 @
about nothing. You've no worries about going looking and getting food and shit like that’ 25
(Carr and McAlister, 2015). Experiences of custody can, therefore, be both punitive and wel- 26
farist given that needs are met here that are not met elsewhere. While this highlights the defi- 27
cits in community-based provision and the punitive nature of young people’s lives, rather than 28
any inherent benefits of custody, it further demonstrates disjuncture between youth justice 29
discourse and penal experience, and how penal experiences are mediated by social, cultural and 30
structural factors. 31
32
Conclusion 2
34
The social context of young people’s lives impacts on experiences of school, attitudes towards 35
and contact with the police, and experiences of crime as victims and offenders (Carr and McAl- 36
ister, 2015). Social injustices and wider social harms can shape contact with the criminal justice 37
system (Yates, 2010; Smith, 2011) as well as the experience of justice, impacting on how inter- 38
ventions and interactions are ‘felt’ and a sense of ‘justice’ is perceived (McAlister and Carr, 39
2014). Yet experiences of justice and injustice (including victimisation) rarely feature in con- 40
temporary policy discourse, or in the ‘evidence-based’ research agenda. As such, an understand- 41
ing of how justice and punishment are ‘experienced’ (as opposed to intended), does not feed 42
into policy making. This is despite critical research demonstrating the potential disjuncture 43
between discourse, practice and experience. Some interventions based on welfare principles are, +4
for example, experienced coercively and punitively (McAra, 2006), those justified on the basis 45
of the best interests of the child can be intrusive and criminalising (Fergusson, 2007) and those 46
premised on early intervention and prevention can be a route into the criminal justice system 47
for children with unmet need (Haydon, 2014). 48
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A deeper analysis of youth justice interventions and how these are experienced can, there-
fore, provide an understanding beyond intended philosophies and that revealed by narrowly
defined research. Further, it can illuminate the outworkings of hybrid and sometimes contra-
dictory discourses and allow for an examination of the impacts of wider penal trends (of respon-
sibilisation and punitiveness) on a range of youth justice interventions. Perhaps most importantly
it can focus more closely on the need to consider wider questions of social justice
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