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1. Introduction

The spread of alien species throughout the world is a phenomenon which gathered momentum
in colonial times as more trade routes opened up, and has proliferated in today’s world of
integrated economies and markets.! International trade has particularly facilitated the
movement of alien species as has our ability to travel far more easily than ever before.? Having
arrived in its new environment, a given alien species might lack the capacity to adapt and
survive. Others may continue to exist with minimum impact on the ecosystem in question, and
may indeed bring benefits to a given ecosystem.®> However, some aien species become
‘invasive’ inthat their introduction or spread presents a serious threat to the native wildlife and
biodiversity generally. In Europe alone it is estimated that 10% of the 12000 alien species are
invasive and it is believed that there has been an increase of 76% in the number of invasive
alien species in this region since the 1970s.® The cost of invasions by invasive alien species
(‘1AS’) in Europe has been estimated to be at least €12 million each year, whilst the total cost
to datein Australia, Brazil, India, South Africa, United Kingdom and USA isthought to bein
the region of US$ 300 billion.®

The Parties to the 1992 Convention on Biological Diversity (‘CBD’)’ have defined ‘aien
species’ as ‘a species, subspecies or lower taxon, introduced outside its natural past or present
distribution; includes any part, gametes, seeds, eggs, or propagules of such species that might
survive and subsequently reproduce’ .2 Theword ‘introduction’ in this context is defined as‘ the
movement by human agency, indirect or direct, of an alien species outside of its natural range
(past or present). This movement can be either within a country or between countries or areas
beyond national jurisdiction’.° An organism which istherefore transported due to human action
into an area beyond the species natural distribution isdefined as*alien’ in nature. But what of
an invasive alien species? This is defined under the CBD regime as ‘an alien species whose
introduction and/or spread threaten biological diversity’.2° A key distinction must therefore be
made between an ‘aien species and an ‘aien invasive species'. It is only the latter which
threatens biodiversity and requires human intervention to halt its introduction and spread.*
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After habitat destruction and fragmentation, the spread of IAS is believed to be the most
pressing cause of biodiversity loss worldwide.*?

This chapter first seeks to address the means by which invasive aien species have spread
globally before discussing the negative impact of such invasions. An introduction to the
existing international and regional legal response to IAS will then be given before discussion
turns to the recently adopted European Union (‘EU’) Regulation on the Prevention and
Management of the Introduction and Spread of Invasive Alien Species (the ‘Regulation’).t3
Thelatter isthe foundation of the EU’ s new strategy on |AS and entered into force on 1 January
2015. The chapter’s key focus is to provide an analysis of the adequacy of the Regulation by
primarily addressing the extent to which it operates in line with key international guidance
provided by the CBD.

2. The Spread of Invasive Alien Species
Alien species can be introduced by humans either intentionally or unintentionally.
2.1 Intentional Introduction

The numerous reasons as to why humans have seen fit to introduce alien species include the
following: to develop commercial forestry; to promote commercial or sport fishing; to facilitate
the pet trade; to develop fur farming; to provide a biological control in agriculture; for
ornamental reasons, and with a view to breeding specimens in captivity for scientific or
commercial reasons.** Indeed, many such introductions have proved advantageous to society
as awhole. However, some of these alien introductions have proved far from positive in that
the speciesin question has becomeinvasive. The cane toad provides a notorious example of an
alien species intentionally introduced for pest control, but which has impacted beyond the
target species to become a major predator of a range of other native species.’® Naturally
occurring in Central America and the tropical regions of South America, cane toads (rhinella
marina) were introduced into North Queensland (Australia) from Hawaii in the mid-1930s as
abiological control to reduce the damage to sugar cane occasioned by scarab beetles.'® This
large and resilient toad has now spread rapidly throughout Northeastern Australia. Shine has
noted that they ‘eat a wide variety of prey, have greater fecundity than native anurans, and
develop rapidly in tropical regions !’ and, as such, ‘colonizing cane toads attain very high
densities’.'®

Poisonous throughout the entirety of their life cycle, the introduction of the cane toad has
certainly had an undesirable effect on Australian biodiversity. For example, cane toads have
had a significantly negative impact on certain populations of native species including the
bluetongue lizard, the northern death adder, the northern quoll, and some freshwater crocodile
populations.®® It is also believed that a number of bird speciesin Kakadu Park might be at risk
from their presence.?’ Competition between this invasive alien species and native frogs is
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thought additionally to have had a negative impact on the latter.?* The Australian Government
has recognised the ongoing threat posed by the cane toad to Australian wildlife and noted that
‘the range of cane toads has expanded through Australia s northern landscape and they are now
moving westward at an estimated 40 to 60 km per year.’ %

2.2 Unintentional Introduction

Increased trade and tourism has facilitated the unintentional transportation of alien species
across theworld. Alien species can, for example, attach to the hulls of ships and be transported
vast distances before being introduced into a new environment.?® Border and quarantine
requirements have often been needed to ensure that those alien species hidden within
consignments of traded products are detected in time.2* Moreover, it is estimated that around
650 million tourists cross international boundaries each year and in doing so can inadvertently
introduce infectious agents that are harmful to humans or to agricultural production.®

New infrastructure projects can aso facilitate and reinforce the introduction of alien species.
The Suez Canal, for example, was opened for traffic in 1869 and has since alowed the
migration of more than three hundred tropical species to the Mediterranean ‘ causing major
changes to composition and structure of native floraand flora.’?® The inadvertent inclusion of
alien species in vessels ballast water can additionally lead to the spread of aien marine
organisms. Ballast water is commonly utilized to stabilize ships and is eventually discharged,
often into anew environment. The Global Ballast Water Management Programme (established
by the GEF, UNDP and the IMO) has noted that

the potential for species transfer is compounded by the fact that amost al marine
species have planktonic stages in their life-cycle, which may be small enough to
pass through aship’s ballast water intake ports and pumps. This means that species
with adult stages that are large or attached to the seabed, may still be transported
in ballast water.?’

Numerous species of plankton dinoflagellates are believed to have been transported large
distances by ballast water.?® Such algae can be absorbed by shellfish, such as oysters and
scallops, and then release toxins. The subsequent consumption of contaminated shellfish has
led to paralysis and even mortality.? It is interesting to note that records of such poisonings
had until the 1970s been very largely limited to the consumption of shellfish from European,
North American and Japanese waters.*® By 1990 the geographical pattern of shellfish poisoning
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had not only spread further afield in the Northern Hemisphere (to include India, Thailand and
the Philippines), but al so throughout the Southern Hemisphere (such as Australia, South Africa,
and New Zealand).®! It is thought that the transportation of dinoflagellates within ballast water
may well have been the reason for the increased geographical spread of such incidents.®?

3. Thelmpact of Invasive Alien Species

The spread of invasive alien species can negatively impact upon biodiversity, ecosystem
services, human health and economic activities.®®* Some examples will serve to provide
informative illustrations.

3.1 Biodiversity

Adverse impact occasioned by IAS can take the form of competition to native species or the
predation of such species, the transmission of disease or harm to native organisms, and the
hybridisation of alien invasive species and native species.3 Of the 395 species critically in
danger of extinction in Europe in 2011, 110 were at risk due to the impact of invasive aien
species.® The American mink (neovison vison) provides an example of an aien invasive
species which out-competes a native species, the threatened European mink.*® Originally
introduced into Europe by fur farmers, the American mink has also proved to be a major
predator of European water voles, and a number of birds that nest on the ground such as the
common tern and the black-headed gull.*’

A further example of an IAS threatening biodiversity is afforded by the Chytrid fungus
(batrachochytrium dendobatidis) which has transmitted a letha disease known as
chytridiomycosis to approximately 500 amphibians in around 40 countries.® The disease
reduces the ability of amphibians to respire through their skins resulting in heart attack, and
also contributes to the thickening of their skins which can lead to suffocation. A find
illustration is provided by the American Ruddy duck (oxyura jamaicensis) which was brought
by wildfowl collectors to the UK in the 1940s. Either released from captivity or having
otherwise escaped, the Ruddy duck has threatened the existence of the closely related White-
headed duck (oxyura leucocephala) through hybridisation in the UK and continental Europe.®®

3.2 Ecosystem services

The contribution of ecosystems to human interests can be significantly affected by the
introduction and spread of IAS. They can, for example, modify the quality of soil or prove to
be a hindranceto crop pollination. The Spanish slug (arion vulgaris), which findsfood not only
in vegetable gardens but also in agricultural fields growing maize, rape and sunflowers,® is a
good example. It is believed that these slugs were unintentionally introduced into much of
Europe by contaminated soil and also as stowaways in gardening equipment.*! Each slug can
produce 400 eggs and the species is thought to have been responsible for a 50% reduction in
yield in Norwegian strawberry fields.*? The pontic rhododendron (rhododendron ponticum)
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also provides an illustration of the negative impact of a species on ecosystem servicesin that it
shades out plants that grow beneath it, and its leaves host poisonous chemicals which reduce
the ability of vegetation around the plant to survive.*® Introduced in the UK around 250 years
ago as an ornamental plant, it aso acts as a host for the Sudden Oak Death disease thereby
impacting on woodland ecosystems as well as timber production.*

3.3 Human health

Invasive alien species can also have a negative effect on human heath. For example, the
common ragweed (ambrosia artemisiifolia), which is native to North America, has spread
throughout Europein the last 25 years having been introduced as a contaminant in agricultural
products and construction materials.* Its pollen is known to induce hay fever and
rhinoconjunctivitis, and the plant itself contains oils that act as a skin irritant.*® Additionally,
the giant hogweed (heracleum mantegazzianum) negatively impacts not only on native plants
by reducing the amount of light they receive, but also on human health by causing a burning
effect on contact with skin potentially causing serious skin lesions.’

3.4 Economic activities

The coypu (myocastor coypus) was introduced to various parts of the world from South
America during the course of the last century, and has subsequently escaped from fur farms.
The rodent is known for its burrowing activities which have had a major impact on man-made
infrastructures such as dykes, levees and riverbanks.*® In the period 1995-2000 the rodent
damaged riverbanksin Italy at a cost of more than EUR 10 million even though an eradication
programme had removed more than 200,000 from the environment.*® Moreover, rose-ringed
parakeets (psittacula krameri), which have often escaped from aviaries, are known to impact
on agricultural activities in India and Pakistan by eating cereals, pulses and oil seeds. They
have also damaged plantations in Australia by stripping bark thereby causing the death of
affected trees.® A final example is provided by the Japanese Knotweed (fallopia japonica)
which can damage buildings and negatively impact on biodiversity. Found to be present across
10 acras5 Pf the London Olympic games site, it was finally eradicated but only at a cost of £70
million.

4. The Developing International and Regional L egal Response
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A large number of international treaties now address the spread of alien invasive species,® as
have numerous international guidelines and codes of conduct.> Particularly significant bearing
in mind its global importanceisthe CBD, Article 8(h) of which places an obligation on Parties
to ‘prevent the introduction of, control or eradicate those alien species which threaten
ecosystems, habitats and species.” The EU itself and all its 28 Member States are party to the
CBD and are therefore legally bound by this provision.> Providing ‘ a comprehensive, global
approach to the protection of Earth’s biodiversity previously lacking in international law’,>
the CBD regimeregards |AS as across-cutting issue relevant to the entirety of the CBD’ swork.
Thetenth meeting of the CBD’ s Conference of the Partiesin 2010 adopted an updated Strategic
Plan for Biodiversity for the period 2011-2020. The plan includes the ‘Aichi Biodiversity
Targets which incorporates a goa that ‘by 2020, invasive alien species and pathways are
identified and prioritized, priority species are controlled or eradicated, and measures are in
place to manage pathways to prevent their introduction and establishment.’® But how might
this ambitious objective be achieved? Key internationally-respected ‘soft law’ guidance has
been provided under the auspices of the CBD in the form of fifteen * Guiding Principles for the
Prevention, Introduction and Mitigation of Impacts of Alien Speciesthat Threaten Ecosystems,
Habitats or Species (hereinafter ‘CBD Guiding Principles’). The latter were adopted at the

52 For a brief introduction to some of these regimes see <www.chd.int/invasive/done.shtml>. See also Shine,
Williams and Gundling (n 1), Appendix |. Examples of international regimes which address IAS include the
following: the 1994 Agreement on the Application of Sanitary and Phytosanitary Measures (available at
https://www.wto.org/english/docs e/legal_e/15sps 01 e.htm) which applies to ‘additives, contaminants, toxins
and disease-carrying organisms in food, beverages and feedstuffs' many of which are IAS; the 1979 Bonn
Convention on Migratory Species (1980) 19 ILM 15, Article I11(4)c of which notes that Parties that are range
states of Appendix | listed migratory species ‘shall endeavour ... to prevent , reduce or control factors that are
endangering or are likely to endanger the species, including strictly controlling the introduction of, or controlling
or eliminating, already introduced exotic species’; the 2004 International Convention for the Control and
Management of Ship's Ballast Water and Sediments (available at <http://www.imo.org/>- not in force) under
which Parties ‘undertake to give full and complete effect to the provisions of this Convention and the Annex
thereto in order to prevent, minimize and ultimately eliminate the transfer of Harmful Aquatic Organisms and
Pathogens through the control and management of ships' Ballast Water and Sediments’ (Article 2(1)); the 1982
UN Convention on the Law of the Sea (1982) 21 ILM 1261 which places Parties under an obligation to ‘take all
measures necessary to prevent, reduce and control pollution of the marine environment resulting from ... the
intentional or accidental introduction of species, alien or new, to a particular part of the marine environment,
which may cause significant and harmful changes thereto’ (Article 196(1); the 1971 Convention on Wetlands of
Strategic Importance (1972) 11 ILM 963 under which Parties have adopted a 2009-15 Strategic Plan which
encourages Parties to ‘develop a nationa inventory of invasive alien species that currently and/or potentially
impact the ecological character of wetlands, especially Ramsar sites... [and to] develop guidance and promote
procedures and actions to prevent, control or eradicate such speciesin wetland systems' (Strategy 1.9); the 2000
Cartagena Protocol on Biosafety (2000) 39 ILM 1027 which stipulates that the ‘ devel opment, handling, transport,
use, transfer and release of any living modified organisms are undertaken in a manner that prevents or reduces the
risksto biological diversity, taking into account risksto humans' (Article 2); and the 1997 Convention on the Law
of the Non-navigational uses of International Watercourses (1997) 36 ILM 719 which notes that States ‘ shall take
all measures necessary to prevent theintroduction of species, alien or new, into an international watercourse which
may have effects detrimental to the ecosystem of the watercourse resulting in significant harm to other watercourse
states' (Article 22).

53 See, for example, the 1995 FAO Code of Conduct for Responsible Fisheries which notes that * States should,

in order to minimize risks of disease transfer and other adverse effects on wild and cultured stocks, encourage
adoption of appropriate practices in the genetic improvement of broodstocks, the introduction of non-native
species, and in the production, sale and transport of eggs, larvae or fry, broodstock or other live materials’ (para.
9.3.3). Also seethe 2005 International Council for the Exploration of the Seas' Code of Practice on the
Introductions and Transfers of Marine Organisms [available at

<www.ices.dk/publications/Documents/Mi scellaneous%20pubs/ | CES%20Code%200f%20Practice.pdf>].

5 In relation to EU membership see Council Decision 93/626/EEC concerning the conclusion of the Convention
on Biological Diversity, 0J 1993 L309/1
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sixth Conference of the Partiesin 2002,>” and are designed to provide a structure within which
governments and organi zations can devel op effective strategiesto reduce the spread and impact
of IAS. Thefifteen non-binding principles are therefore essentia goalsto be achieved and have
set an important benchmark against which relevant strategies can be assessed.

Action within regional legal regimes has also been endorsed and promoted.®® Activity under
the 1979 Convention on the Conservation of European Wildlife and Natural Habitats (the‘Bern
Convention’) has arguably proved to be the most significant in this regard. Article 11(2)b of
the Bern Convention obliges Parties to ‘ strictly control the introduction of non-native species
and the EU and its Member States are bound by this provision.>®® An IAS Experts Group has
been established by the Partiesto thetreaty and first met in 1993. This group played an essential
part in the preparation of a key IAS-related recommendation which was adopted in 2003 by
the Standing Committee; the ‘European Strategy on Invasive Alien Species' is designed to
foster greater cooperation in this area as well as the adoption of effective national policies and
legislation.®® This strategy was, of course, introduced one year after the adoption of the CBD’s
Guiding Principles and sought to facilitate the latter’ s implementation.

The Bern Convention’s IAS Expert Group has also engaged in other IAS-related activity
including analysis of national measures taken by Parties, the drafting of codes of conduct on
IAS as well as guidelines on eradication, and also the identification of those sensitive habitats
(including islands) particularly susceptible to invasion. Moreover, the Bern Convention’s
Standing Committee has deliberated over the spread of avariety of IAS withinits‘casefile

monitoring system and has subsequently adopted specific recommendations relating to the
protection of particular species,®! aswell asthoserelating to the eradication or control of 1AS.®2
Standing Committee recommendations have additionally endorsed arange of relevant technical
codes of conduct,®® and numerous |AS-related reports have been produced.®

5. The Regulation

57 See CBD Decision V1/23, Annex

%8 See, for example, the 1995 Protocol Concerning Specially Protected Areas and Biological Diversity in the
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required, in particular: the regulation of the introduction of any species not indigenous to the specially protected
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61 See, for example, Recommendation No. 78 (1999) on the conservation of the Red squirrel in Italy;
Recommendation No. 18 (1989) on the protection of indigenous crayfish in Europe; Recommendation No. 61
(1997) on the conservation of the White-headed Duck; Recommendation No. 114 (2005) on the control of the
Grey squirrel and other alien squirrelsin Europe.

62 See, for example, Recommendation No. 124 on progress in the eradication of the Ruddy Duck. Other
Standing Committee recommendations related to the eradication or control of I1AS include Recommendation No.
126 on the eradication on some invasive alien plant species and Recommendation No0.91 (2002) on Invasive
Alien Species that threated biological diversity in Islands and geographically and evolutionary isolated
ecosystems.

83 See, for example, Recommendation No. 154 (2011) on the European Code of Conduct on Pets and Invasive
Alien Species, Recommendation No. 160 (2012) on the European Code of Conduct for Botanical Gardens on
Invasive Alien Species, and Recommendation No. 161 (2012) on the European Code of Conduct for Zoological
Gardens and Aquariaon Invasive Alien Species.
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At the EU level, whilst the control of some IAS had been addressed or was capable of being
addressed under existing binding measures,® a comprehensive system specifically designed to
regulate IAS was lacking. Moreover, national responses by EU Member States to the spread of
IAS had been criticised; a 2006 review of frameworks in 27 countries (now al EU Member
States) came to the conclusion that ‘although most Member States have some regulations in
place relating to IAS... the fragmented measures in place are unlikely to make a substantial
contribution to lowering the risks posed by IAS to European ecosystems.’®® A 2011 study
further concluded that * some Member States are more advanced than othersin their initiatives
to tackle IAS, and approaches to the IAS issue differ.’®” There was additionally evidence that
action taken by Member States was often simply reactive to IAS detection rather than
preventive.®® A more comprehensive and co-ordinated cross-border response was therefore
required and the EU’ s 2020 Biodiversity Strategy adopted in May 2011 noted that the European
Commission (‘Commission’) would ‘fill policy gaps in combating IAS by developing a
dedicated legislative instrument by 2012. % In fact the Commission’s proposal saw the light of
day in September 2013,7° and the Regulation was finally adopted on 22" October 2014.

The EU Regulation’s definitions of ‘aien species’, ‘introduction’, and ‘invasive alien species
are broadly in line with those used by the CBD. However, particular types of IAS are in fact
excluded from the remit of the measure due to the fact that other EU measures have aready
introduced applicable control regimes.”* Moreover, the Regulation makes an exception -
similar to that now endorsed under the Bern Convention - in that it excludes species moving
outside their natural range in response to ‘changing ecological conditions and climate
change.’ > This particular exception seeks to clarify a concern that such species might

5 For example, under Article 22(b) of the Habitats Directive (Directive 92/43/EEC, OJ 1992 L206/7) Member
States shall ‘ensure that the deliberate introduction into the wild of any species which is not native to their
territory is regulated so as not to prejudice natural habitats within their natural range or the wild native fauna and
floraand, if they consider it necessary, prohibit such introduction.” Moreover, Article 11 of the Birds Directive
(Directive2009/147/EC, OJ 2009 L20/7) stipulates that ‘ Member States shall see that any introduction of species
of bird which do not occur naturally in the wild state in the European territory of the Member States does not
prejudice the local floraand fauna’” Some IAS, such as the American Ruddy duck and the painted turtle, are
regulated by the CITES Regulation (Regulation 338/97, OJ 1997 L61/1). Note also Council Directive 2000/29
on protective measures against the introduction into the Community of organisms harmful to plants or plant
products and against their spread within the Community (OJ 2000 L169/1), those measures designed to prevent
the introduction of animal diseases (such as Council Directive 97/78/EC laying down the principles governing
the organisation of veterinary checks on products entering the Community from third countries (OJ 1998

L 24/9)), and Regulation 708/2007 on the use of alien and locally absent species in aguaculture (OJ 2007
L168/1).

86 C Miller, M Kettunen and C Shine, Some Options for EU Action on Invasive Alien Species: Final Report for
the European Commission (Ingtitute for European Environmental Policy, 2006), 50

67 European Commission, A Comparative Assessment of Existing Policies on Invasive Species in the EU

Member Sates and in selected OECD countries (European Commission, 2011), 21

8 European Commission, Proposal for a Regulation on the prevention and management of the introduction and
spread of invasive alien species, COM(2013) 620 final, 2

8 European Commission, ‘Our Life Insurance, Our Natural Capital: an EU Biodiversity Strategy to 2020' COM
(2011) 244, Action 16.
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biocidal products duly authorised or being assessed under Regulation 1107/2009 and Regulation 528/2012
respectively.

72 Article 2(a). Recommendation No.142 (2009) of the Bern Convention’s Standing Committee interpreting the
CBD’s definition of IAS had taken into account climate change in noting concern that ‘ native species moving to
neighbouring areas may be considered alien due to the fact that climate change is the result of human action and



otherwise be regarded as invasive in nature having indeed moved as a consequence of human
action into a new habitat outside their natural range - the climate change phenomenon is, of
course, in part the consequence of human activity. This exclusion of such species from
regulation can be justified by the fact that such species have no alternative but to move from
their original habitats due to climatic changes. In effect, the species in question may have
nowhere else to go, whilst, by contrast, the IAS subject to the Regulation have no such
difficulties surviving within their own original natural range.

The Regulation envisages the establishment of alist (‘the List”) which will note those IAS for
which concerted action at the EU level isrequired. The List isto be updated over time by either
adding to it or by removing certain species that no longer fulfil the Regulation’s criteria for
listing. Species will belisted, and hence become ‘1AS of Union Concern’, if they inter alia are
likely to have significant adverse impact on biodiversity or the related ecosystem services, and
may also have an adverse impact on human health or the economy. When adopting the List or
adding to it, the Commission will apply the applicable criteria for listing ‘with due
consideration to implementation costs for Member States, the cost of inaction, the cost-
effectiveness and the socio-economic aspects.’® A scientific forum will provide the
Commission with advice on scientific questions particul arly those relating to the listing process
and the application of any emergency measures.’

An lIASisto be listed only following a risk assessment which will provide an analysis of the
risks involved with the introduction of the speciesin question. This assessment isto be carried
out in accordance with common criteria, thereby ensuring a uniformity of approach which was
generally lacking across the Member States prior to the Regulation. In line with the principle
of subsidiarity, the risk assessment must inter alia demonstrate that * concerted action at Union
level is required to prevent their introduction, establishment or spread’.” A committee of
experts will assist the Commission by evaluating the risk assessments.”®

If listed, the IAS in question becomes subject to an import restriction in that the species cannot
be intentionally brought into the EU.”” Other restrictionsinclude the fact that the listed species
cannot be intentionally kept, bred, or transported to, from or within the EU.”® Neither can the
listed species be placed on the market, allowed to reproduce, grow or be cultivated or released
into the environment.”® Additionally, Member States must take steps to prevent the
unintentional introduction of listed species.®® The Regulation also inter alia establishes a
surveillance system to detect 1AS,®! alows emergency action to be taken in specific
circumstances, and places obligations on Member States to introduce appropriate preventive,
eradication and management measures.®?

that such species may be unnecessarily controlled” and recommended that the term ‘alien species’ be interpreted
as not including native species naturally extending their range in response to climate change'.

73 Article 4(6). The List will be adopted by means of an implementing act. The draft List isto be examined by a
committee composed of representatives of Member States; see Article 27. The List will be adopted only if the
committee delivers a positive opinion on the draft List in accordance with the examination procedure noted in
Article 5 of Regulation 182/2011 (OJ 2011 L55/13).

7 Article 28

s Article 4(3)d

6 Article 27

7 Article 7(1)a

8 Article 7(1)b-d

 Article 7(1)e-h

8 Article 7(2)

8L Article 14

8 Articles 17 and 19



6. Analysing the Regulation in the light of CBD Guiding Principles
6.1 Precautionary approach - Guiding Principle 1
The first CBD Guiding Principle notes that:

[g]iven the unpredictability of the pathways and impacts on biological diversity of
invasive alien species, effortsto identify and prevent unintentional introductions as
well as decisions concerning intentional introductions should be based on the
precautionary approach, in particular with reference to risk analysis.

Furthermore, the precautionary approach isdefined as* that set forth in principle 15 of the 1992
Rio Declaration® ... and in the preamble of the [CBD]’ .8

Additionally, a precautionary approach should be applied in giving consideration to
‘eradication, containment and control measures in relation to alien species that have become
established. Lack of scientific certainty about the various implications of an invasion should
not be used as a reason for postponing or failing to take appropriate eradication, containment
and control measures.’® In similar vein, Parties to the Bern Convention have acknowledged
that the:

potential impact of anew alien species can only be predicted with a high degree of
uncertainty. Unknown variables include the likelihood that an organism will
survive transport to, establish and spread in a given location and the possible time
lag before an introduced species shows invasive characteristics. For these reasons,
precaution is particularly relevant to alien species issues. Precaution with regard to
IAS has been described as ‘ guilty until proven innocent’ .8

In effect, the CBD’s first Guiding Principle indicates that the identification and prevention of
unintentional introductions, decisions concerning intentiona introductions and consideration
of mitigation measures should be based on the precautionary approach, an approach aso
expressly endorsed by the Bern Convention’s ‘ European Strategy on Invasive Alien Species.’®’

Express reference to the need for such a precautionary approach regarding invasive aien
species in the Regulation is, however, limited to one instance in its operative provisions and
another in the measure’ s preambular recitals. In relation to theformer, Article 8(1) alows some
restrictions placed on intentionally introduced 1A S of Union Concern to be lifted to carry out
research or ex situ conservation pursuant to a permit issued by a Member State. Moreover,
where the use of products obtained from IAS of Union Concern ‘is unavoidable to advance
human health’ a permit issued by a Member State can also alow for the scientific production
and subsequent medicinal use of such products. In relation to the possible withdrawal of such
apermit, Article 8(5) then proceeds to note that Member States

‘shall empower their relevant competent authority to withdraw the permit at any
point in time, temporarily or permanently, if unforeseen events with an adverse

8 Principle 15 of the Rio Declaration notes that ‘ [w[here there are threats of serious or irreversible damage, lack
of full scientific evidence shall not be used as a reason for postponing cost-effective measures to prevent
environmental degradation.’

84 The preamble to the CBD notes ‘that where there is athreat of significant reduction or loss of biological
diversity, lack of full scientific certainty should not be used as a reason for postponing measures to avoid or
minimize such athreat.’

8 The CBD Guiding Principle 12 further notes that ‘ mitigation measures should take place in the earliest possible
stage of invasion, on the basis of the precautionary approach.’

8 Bern Convention, Contribution to the 6™ meeting of the Subsidiary Body on Scientific, Technical and
Technological Advice of the CBD (Montreal, 12-14 March 2001), 8 [document T-PV S (2001) 12 revised]

87 Bern Convention (n 12), 3.4



impact on biodiversity or related ecosystem services occur. Any withdrawal of a
permit shall be justified on scientific grounds and, where scientific information is
as yet insufficient, on the grounds of the precautionary principle and having due
regard to national administrative rules’ [emphasis added].

This, therefore, is a very limited circumstance in which the text of the Regulation expressly
provides for a precautionary approach to be taken and would in itself fall along way short of
complying with the CBD guidance.

However, the Regulation’s recitals (rather than text) do make reference to the precautionary
principle in relation to the need for emergency measures in certain circumstances noting that
‘Union level emergency measures would equip the Union with a mechanism to act swiftly in
case of presence or imminent danger of a new invasive species in accordance with the
precautionary principle’ .8 As such, under Article 10(4) of the Regulation the Commission
enjoys the ability to adopt emergency measures for the Union as a whole when it receives
notification from a Member State or has other evidence of the presence or imminent
introduction of an IAS not as yet included on the list of IAS of Union Concern, but which is
deemed likely by the Member State concerned and the Commission to meet the criteria for
listing ‘on the basis of preliminary scientific evidence'. The notifying Member State can also
take emergency measures in such circumstances which must be repealed or amended if the
Commission adopts EU-wide emergency measures.®® Conclusive scientific evidence is not
therefore required to introduce emergency measures and the latter could as aresult potentially
be introduced in accordance with a precautionary approach in these limited circumstances
relating to an lAS not asyet on the List. However, emergency measures cannot last indefinitely.
The provisions of Article 10(3) oblige the Member State in question to carry out a risk
assessment within two years of the introduction of its emergency measures, and then place the
onus on the Commission to determine whether or not the speciesisto be formally listed taking
into account the results of the assessment. If it is not subsequently included in the List,
emergency measures would be withdrawn.

Thedecisiontolist or not to list agiven speciesisthe critical element of the regime established
by the Regulation — only if the species is listed will the full general restrictions and control
measures established by the Regulation apply. The crucial question must therefore be asked as
to whether the criteria to be applied in the listing process are in line with the precautionary
approach advocated by CBD guidance? Theinitial draft List of IAS of Union Concernisto be
drawn up by the Commission within a year of the Regulation’s entry into force. The draft list
must therefore be compiled by the end of 2015. However, at no stage in the process established
by the Regulation is a precautionary approach expressly endorsed in relation to the drafting
and adoption of that List. Thisissurprising given theimportance of the precautionary approach
in CBD guidance in relation to the making of decisions on IAS. In the absence of express
provision for a precautionary approach, the following three arguments might however be made
that such an approach could nonetheless be applied by the Commission. By contrast, a fourth
and final line of reasoning contends that it will be very unlikely such an approach will in
practice be utilised in the listing process.

6.1.1 Interpretation of ‘available scientific evidence

The criteriafor listing stipulated in Article 4(3)® inter alia note the need for afinding that the
IASin questionisalien to the Union, capable of establishing aviable popul ation and spreading

8 Recital 20

8 Article 10(1) and (5)

0 Article 4(3):

‘Invasive alien species shall only be included on the Union list if they meet all of the following criteria:



in one biogeographical region shared by more than two Member States or one marine
subregion. In addition, the species would be deemed ‘ likely to have significant adverse effects
on biodiversity or the related ecosystem services as well as a possible adverse impact on
human health or the economy. All such findings must be ‘based on available scientific
evidence' (emphasis added). The required risk assessment must also be carried out with regard
inter alia to the need for ‘an assessment of the potential future impacts having regard to
available scientific evidence (emphasis added).®® There is therefore no reference in these
conditions to the need for, say, robust or conclusive or comprehensive scientific evidence, but
consistently only to available scientific evidence. It might therefore be argued, abeit very
tentatively, that the adoption of aprecautionary approach in thelisting of invasive alien species
would implicitly be appropriate and in line with Principle 15 Rio Declaration which notes that
‘[w[herethere are threats of seriousor irreversible damage, lack of full scientific evidence shall
not be used as a reason for postponing cost-effective measures to prevent environmental
degradation.” However this argument would be much stronger if the text had also explicitly
referred to the fact that findings should be based on the available scientific evidence even where
that falls short of being conclusive. Alternatively, the condition might have been expressed in
terms of requirement for ‘preliminary scientific evidence’ asisrequired for the introduction of
emergency measures. No such references are in fact present in the Regulation with regard to
the listing process.

6.1.2 Provisions of the Treaty on the Functioning of the European Union (TFEU)

Article 191(1) TFEU notesthat Union policy on the environment shall contribute to the pursuit
of environmental protection and preservation, as well as to the protection of human health.
Furthermore, Article 191(2) TFEU indicates that the Union’s environmental policy is ‘based
on the precautionary principle’. Bearing these two treaty provisions in mind in the specific
context of protecting human health, the European Court of Justice (ECJ) in Gowan Comercio
Internacional e Servicos indicated that:

[i]t follows from the precautionary principle that, where there is uncertainty as to
the existence or extent of risks to the health of consumers, the institutions may take
protective measures without having to wait until the reality and the seriousness of
those risks become fully apparent’ [emphasis added].*?

(8 They arefound, based on available scientific evidence, to be alien to the territory of the Union
excluding the outermost regions,

(b) They are found, based on available scientific evidence, to be capable of establishing a viable population
and spreading in the environment under current and in foreseeable climate conditionsin one
biogeographical region shared by more than two Member States of one marine subregion excluding
their outermost regions;

() They are, based on available scientific evidence, likely to have significant adverse impacts on
biodiversity or the related ecosystem services, and may also have an adverse impact on human health
or the economy;

(d) Itisdemonstrated by arisk assessment performed pursuant to Article 5(1) that action at Union level is
required to prevent their introduction, establishment and spread,;

(e) Itislikely that theinclusionin the list will effectively prevent, mitigate or mitigate their adverse
impact.’

9 Article 5(1)f (emphasis added)

92 Case C-77/09 Gowan Comercio Internacional e Servicos v Ministero della Salute European Court
Reports(2010) para. 73. Furthermore ‘[w]here it proves to be impossible to determine with certainty the
existence or extent of the alleged risk because of the insufficiency, inconclusiveness or imprecision of the results
of studies conducted, but the likelihood of real harm to public health persists should the risk materialise, the
precautionary principle justifies the adoption of restrictive measures, provided they are non-discriminatory and
objective’; para. 76.



By analogy, it is submitted that the Commission would also be in a position to add an IAS to
the List where there is uncertainty as to the existence of or extent of risk to either the
environment or human health posed by the speciesin question. If one accepts this argument, a
precautionary approach could therefore be utilised by the Commission in making any decisions
on the listing of 1AS. However, the Commission would not be obliged to adopt such an
approach.

6.1.3 Risk assessment methodol ogy

It has already been noted that Article 4(3) stipulates the need for arisk assessment in thelisting
process and that this risk assessment must demonstrate that ‘ concerted action at Union level is
required to prevent their introduction, establishment or spread’. Article 5(1) of the Regulation
notes that a risk assessment is to have regard to certain e ements which inter alia include the
range of the species, its reproduction and spread patterns, any potential pathways of
introduction, the risks of introduction, a projection as to likely future distribution, and the
potential costs of damage. Furthermore, the European Commission is empowered to adopt by
means of delegated |egislation a detailed description of the application of these factors.®® This
description is to include the methodology to be applied in risk assessments. In the absence of
an express endorsement of the precautionary approach in the listing criteria set out in the
Regulation, the methodology endorsed by the Commission in this respect will be of much
importance as it could potentially endorse the taking of a precautionary approach. However,
this eventuality is improbable when one bears in mind that, although the precautionary
principle is specifically mentioned in the particular situations already highlighted, such an
approach is not expressly endorsed by the Regulation itself in relation to the listing process.

6.1.4 Application of World Trade Organisation (WTO) rules

It is submitted that it is unlikely that the Commission would opt to pursue any of the three
abovementioned avenues which would arguably have alowed it to apply the precautionary
approach to the listing process. The key reason for this submission is that the EU and all its
Member States are members of the WTO and therefore bound by itstrade rules. Those rules as
they relate to the protection of human, animal or plant life or health from particular identified
risks (such as pests and diseases) are to be found in the 1995 WTO Agreement on Sanitary and
Phytosanitary Measures (‘SPS Agreement’). Trade is, of course, a key pathway for the
introductioninto the EU of IAS. It will berecalled that once listed under the Regulation, border
and transportation controls must inter alia be applied to ensure that the IAS of Union Concern
are not intentionally or unintentionally brought into the EU. The SPS Agreement potentially
appliesto such regulatory measures and aims to ensure that their application is not an arbitrary
or unjustified restriction on trade. The relevant articles of the SPS Agreement in this context
are Articles 2.2 and 5.1, and 5.7. Article 2.2 provides that

Members shall ensure that any sanitary or phytosanitary measureis applied only to
the extent necessary to protect human, animal or plant life or health, is based on
scientific principles and is not maintained without sufficient scientific evidence,
except as provided for in paragraph 7 of Article 5 (emphasis added).

By virtue of Article 5.1 any sanitary or phytosanitary measure must also be based on a risk
assessment of the threat to human, animal or plant life or health, asisindeed similarly required
under the Regulation.** As a general rule, therefore, any measure introduced for sanitary or

% Article 5(3)

9 Recital 11 of the Regulation notes that the criteriafor listing ‘should include a risk assessment pursuant to the
applicable provisions under the relevant Agreements of the World Trade Organisation on placing trade
restrictions on species.’



phytosanitary reasons cannot be maintained under WTO rules unless there is ‘sufficient
scientific evidence' to support it. This begs the question, what exactly amounts to * sufficient
scientific evidence' ? In US — Poultry (China) the WTO's Appellate Body noted that for a
measure to be maintained with ‘ sufficient’ scientific evidence ‘the scientific evidence must ...
be sufficient to demonstrate the existence of the risk which the measure is supposed to
address.” % The need for such evidence would seemingly raise asignificant question mark over
whether a precautionary approach could be applied in relation to the introduction of an import
restriction and still be in line with the provisions of Article 2.2.

However, could a precautionary approach be adopted in these circumstances under another
provision of the SPS Agreement? Article 5.7 encouragingly notes that:

In cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of available
pertinent information, including that from the relevant international organizations
as well as from sanitary or phytosanitary measures applied by other Members. In
such circumstances, Members shall seek to obtain the additional information
necessary for a more objective assessment of risk and review the sanitary or
phytosanitary measure accordingly within a reasonable period of time (emphasis
added).

The WTO’ sAppellate Body in US Canada — Continued Suspension referred to the application
of Article5.7 asa‘temporary “safety valve’’ in situations where some evidence of risks exists
but not enough to complete a full risk assessment, thus making it impossible to meet the
rigorous standards set by Articles 2.2 and 5.1'.% In Japan — Agricultural Products Il it was
further made clear that the adoption and maintenance of any such provisional measure under
Article 5.7 must comply with the following requirements:

(2) [be] imposed in respect of a situation where ‘relevant scientific information is
insufficient’; and (2) adopted ‘on the basis of available pertinent information’.
Pursuant to the second sentence of Article 5.7, such aprovisional measure may not
be maintained unless the Member which adopted the measure: (1) ‘ seek[s] to obtain
the additional information necessary for a more objective assessment of risk’; and
(2) ‘review[s] the ... measure accordingly within a reasonable period of time'.%’

All four of these requirements must be met.®® Moreover, the insufficiency of the scientific
evidence must be such that an adequate risk assessment (as required by Article 5.1 of the SPS
Agreement) is not possible.®® Bearing this Article 5.7 jurisprudence in mind, the Regulation’s
provisions as they relate to emergency measures potentially appear to be in line with Article
5.7 SPS Agreement. The WTQO’s Appellate Body has indeed expressly acknowledged in EC —
Hormones that ‘[t]he precautionary principle ... finds reflection in Article 5.7 of the SPS
Agreement’.1® However, it should be noted that any emergency measure adopted under the
Regulation would of course need to be reviewed later and that, once emergency measures have
been applied, an active obligation is placed on the Commission and the Member State
concerned to seek to obtain a sufficiency of information to enable a full risk assessment to be
carried out.

%S WTO Appellate Body Report, US— Poultry (China) (2010), para. 7.200

% WTO Appellate Body Report, US Canada — Continued Suspension (2008), para. 678

9" WTO Appellate Body Report, Japan — Agricultural Products 11 (1999), para.89. What amounts to a
‘reasonable period of time’ in this context was discussed in the same case; see para. 93

%1d.

¥ WTO Appellate Body Report, Japan — Apples (2003), para. 184

10 WTO Appellate Body Report, EC - Hormones (1998), para. 124



The Appellate Body in EC — Hormones did nonethel ess note that:

[A] Panel charged with determining, for instance, whether ‘sufficient scientific
evidence' exists to warrant the maintenance by a Member of a particular SPS
measure may, of course, and should, bear in mind that responsible, representative
governments commonly act from perspectives of prudence and precaution where
risks of irreversible, eg. lifeterminating, damage to human heath are
concerned. 1t

However and importantly, the Appellate Body additionally stated that the precautionary
principle*has not been written into the SPS Agreement as aground for justifying SPS measures
that are otherwise inconsistent with the obligations of members set out in particular provisions
of that Agreement.’ 12 The Appellate Body’ s deliberationsin this case has prompted two highly
distinguished WTO legal experts to conclude that ‘[t]he practical effect ... is to limit the
relevance of the precautionary principle under the SPS Agreement to the situation covered by
Article 5.7. The precautionary principle can thus not be relied upon to add flexibility to the
scientific disciplines in Articles 2.2 and 5.1 of the SPS Agreement.’®® In sum, the
precautionary principle can legitimately apply under WTO rules to the introduction of
emergency measures, but it is very doubtful indeed that it could otherwise be applied to justify
a more permanent measure as the latter would very probably fail the test for ‘sufficient’
scientific evidence under the provisions of Article 2.2.To conclude, the Regulation is very
arguably in line with both the CBD Guidance and the SPS Agreement in relation to the
applicability of aprecautionary approach to the introduction of emergency measures. However,
no express mention is made to the application of such an approach to the listing of IAS of
Union Concern. It is likely that a precautionary approach in the listing process will not take
place as it is very arguably not allowed under the SPS Agreement to which the EU and its
Member States are legally bound. It is submitted that the EU in adopting the approach to the
listing of 1AS of Union Concern in the Regulation has chosen to side with the genera line
endorsed by the *hard law’ SPS Agreement rather than the * soft law’ CBD guidance.

6.2 Three-stage hierarchical approach - Guiding Principle 2

The CBD guidelines advocate that priority should be given to preventing the introduction of
IAS. Prevention is cost-effective and regarded as more ‘environmentally desirable than
measures taken following introduction and establishment of an invasive alien species.’ 1% It is,
of course, true that any action designed to prevent introduction will negate the need for the
significant human and economic resources otherwise required to eradicate |AS once they have
been released in to the environment. Prevention is therefore the first approach to be applied
where possible. However, bearing in mind that such an approach will not always be sufficient,
there must also be a system of ‘early and rapid action ... to prevent [the] establishment’ of IAS
that have already been introduced.®® In this respect, the preference would be to eradicate the
species as soon as possible. X% [t is, for example, believed that had the Zebramussel (dreissena
polymorpha) invasion of the Ebro Delta (Spain) been tackled earlier by means of eradication
there would not now be a need for an ongoing effort costing more than 4 million Euro each
year to limit the damage caused by the invasion and prevent the further spread of these alien

101 Id
102 Id

103 p Van den Bossche and W Zdouc, The Law and Policy of the World Trade Organization (3" Ed., CUP,
2013), 932. Peter van Den Bossche is a current member of the WTO’s Appellate Body, while Werner Zdouc is
the current Director of the Appellate Body Secretariat.

104 Guiding Principle 2(1)

105 Guiding Principle 2(2)

106 |d. See further Principle 13



mussels. 1%’ Early and rapid action to include detection and eradication is therefore the second
approach to be applied in terms of hierarchy. Nonetheless, the CBD guidance aso
acknowledges that a programme of eradication is not always possible or that there may be a
lack of resources to implement such an approach. As such, efforts should then be taken to
contain the spread of the species,’®® and introduce long-term control measures.!® Action to
contain and control is therefore the third stage of the hierarchical approach endorsed by the
Guiding Principles. To what extent does the Regulation endorse such athree-stage hierarchical
approach?

6.2.1 Prevention — stage one

The preamble of the Regulation fully endorses the notion that priority should indeed be given
to preventing the introduction of invasive alien species thereby halting IAS establishment from
the outset; this preventive approach is al so recognised as being both cost-effective and desirable
from an environmental point of view in line with CBD guidance.!'® The application of a
preventive approach, wherever possible, is indeed also generally endorsed in the text of the
Regulation. Those af orementioned restrictions, for example, which are placed on IAS of Union
Concern are in line with such a general approach.**' Indeed, where derogations from such
restrictions are allowed under Article 8 by way of permit to facilitate research, ex-situ
conservation, or the development of medicinal products, tight conditions are to be applied to
ensure the proper containment and surveillance of the species concerned thereby limiting the
chances of escape or removal into the wider environment. Contingency measures - including
eradication plans - in anticipation of possible escape are also required.’*? Two further
provisions in the Regulation can also be said to be generally in line with the preventive
approach: first, aMember State’s ability to introduce its own emergency measures in relation
to IAS not as yet on the List but with the potential to meet the criteria for such listing;** and,
secondly, the obligation placed on Member States to perform an analysis of the pathways of
unintentional introduction of IAS of Union Concern which should include an identification of
those pathways of priority concern due to their potential for either introducing large numbers
of species or species particularly damaging to the environment or public health.*14

It is also of interest to note that the CBD guidance not only notes the need to take action to
prevent the spread of 1A S between States, but also within States. In this regard, the Regulation
gives Member States the opportunity to establish their own national list of IAS of concern

107 European Commission, Invasive Alien Species. a European Response (European Commission, 2014), 11
108 Guiding Principle 14
109 Guiding Principle 15
110 preambl e, paragraph 15
1 These restrictions are noted in full in Article 7:
1. Invasive aien species of Union concern shall not be intentionally:
(a) brought into the territory of the Union, including transit under customs supervision;
(b) kept, including in contained holding;
(c) bred, including in contained holding;
(d) transported to, from or within the Union, except for the transportation of speciesto facilitiesin the
context of eradication;
(e) placed on the market;
(f) used or exchanged;
(g) permitted to reproduce, grown or cultivated, including in contained holding; or
(h) released into the environment.
2. Member States shall take all necessary steps to prevent the unintentional introduction or spread,
including, where applicable, by gross negligence, of invasive alien species of Union concern.
12 Article 8
113 Article 10
14 Article 13(1)



(‘national list of invasive alien species of Member State concern’), and apply national
restrictions that are compatible with the TFEU.™ The ability to draw up such a national list
and apply nationa restrictions is an acknowledgement of the fact that not al invasive species
will necessarily require control at the EU level, but might need to be regulated within a given
Member State. The hedgehog (erinaceus europaeus) is an example of such a species; although
native to western and some parts of northern Europe (including mainland Scotland), it is non-
native and invasive on the isles of North Uist, South Uist and Benbecula which form part of
Scotland’ s Western Isles.!'® The ability to create national lists of IASisin linewith the CBD’s
preventive approach.

The Regulation can nevertheless be criticised for widening the ability to derogate too far. By
virtue of Article 9 Member Statesmay ‘in exceptional circumstances’ allow permitsto begiven
to establishments to carry out activities other than those provided for in Article 8 for reasons
of ‘compelling public interest, including those of a social or economic nature.’'” This
significantly broadens the potential for derogations and was included as a consequence of
negotiations between the European Parliament and the Council on the Commission’s original
proposal. Any such derogation would need to be vetted and approved by the Commission,'!8
and, if approved, the latter can establish conditions to be included in any permit issued by a
Member State.!'® These conditions may well include the need to contain the IASin questionin
specified establishments to prevent escape or unlawful release.'?® Nonetheless, the provisions
of Article 9 allow for the potential authorisation of certain commercia activities which would
not otherwise be allowed.1#

6.2.2 Early and rapid action: detection and eradication — stage 2

It will berecalled that the CBD Guiding Principles callsfor asystem of ‘early and rapid action
... to prevent [the] establishment’ of IAS that have aready been introduced, and that a
preference is expressed to eradicate at the earliest opportunity.?? In relation to the need for an
early and rapid action the Regul ation places aclear obligation on all Member Statesto establish
asurveillance system within 18 months of the adoption of the List'?® whichisto be ‘ sufficiently
dynamic to detect rapidly the appearance ... of any invasive alien species of Union Concern,
whose presence was previously unknown’. 12* Moreover, once an IAS of Union Concern has
been detected the Member State concerned must inform the Commission ‘without delay’ as
well as other Member States,*?® and within three months of such notification ‘ apply eradication

115 Article 12(1). An ‘Invasive alien species of Member State concern’ is defined as ‘an invasive aien species
other than an invasive alien species of Union concern, for which a Member State considers on the basis of
scientific evidence that the adverse impact of its release and spread, even where not fully ascertained, is of
significance for its territory, or part of it, and requires action at the level of that Member State’; Article 3(4).

116 See ‘Why hedgehogs are not welcome in the Hebrides'; <http://www.bbc.co.uk/nature/22093131>

7 Article 9(1)

118 |d

19 Article 9(6)

120 Article 9(1)

121 Note should be made that the Regulation also includes certain transitional provisions for commercial stocks
(Article 32). These inter alia include the ability of keepers of acommercial stock of specimens of IAS of Union
Concern to sell such specimens for a period of one year after inclusion of the speciesin question on the List to
non-commercia users. Itisalso of interest to note that, by virtue of Article 31, non-commercial owners of
specimens of IAS on the List are allowed to keep them until they die if they are ‘ companion animals' aslong as
they are kept in contained holding and measures put in place to make sure reproduction and escape are not
possible.

122 principle 2(2)

123 Article 14(1)

24 Article 14(2)

125 Article 16



measures 126 utilising methods which * are effective in achieving the complete and permanent
removal of the population’.*?” The Regulation therefore broadly complies with the CBD’s
Guiding Principlesin thisregard. An early responseis duly recognised as being the most cost-
effective and efficient manner in which to tackle the spread of an invasive alien species.

6.2.3 Containment and control: management of established IAS of Union Concern — stage 3

It has already been noted that the Guiding Principles acknowledge that a programme of
eradication is not aways possible or that there may be a lack of resources to implement such
an approach. In these circumstances steps should be taken to contain the spread of the species
to within a given area and to ensure long-term control measures are in place. Reflecting the
essence of thisthird stage of the hierarchical approach the Regulation does indeed specify that
Member States must have effective management measuresin place so that the impact of widely
spread IAS of Union Concern are minimised within 18 months of an IAS being placed on the
list;*?® such national measures will include not only eradication programmes but also steps
aimed at the population control or containment of a given population.?® The need to have in
place such management measures is to be welcomed. However, athough not out of line with
CBD guidance, thetimelimit of 18 months withinwhich such measures are to be put into place
islessthan ideal in facilitating the effective control of the speciesin question.

6.3 Ecosystem approach - Guiding Principle 3

This CBD Guiding Principle notes that ‘[ m]easures to deal with invasive alien species should,
as appropriate, be based on the ecosystem approach, as described in decision V/6 of the
Conference of the Parties.” Decision V/6 describes such an approach as ‘a strategy for the
integrated management of land, water and living resources that promotes conservation and
sustainabl e use in an equitable way.’ **° This ecosystem approach also focuses on the * structure,
processes, functions, and interactions among organisms and their environment’,**! and
underlinesthe importance of the ‘ conservation of ecosystem structure and functioning, in order
to maintain ecosystem services' . 132

The Regulation’s provisions relating to rapid eradication of IAS at an early stage of invasion
could be said to be generaly in line with this approach as methods of eradication should be
used but ‘with due regard to human health and the environment, especially non-targeted species
and their habitats' . Furthermore a Member State may in fact decide not to apply eradication
measures at al if they ‘have serious adverse impact on human health, the environment and
other species.” Additionally, applicable management measures envisaged by the Regulation
‘shall include actions applied to the receiving ecosystem aimed at increasing its resilience to
current and future invasions' ,*** and are to be applied in Member States so that the impact of
IAS on biodiversity and related ecosystem services are minimised.!®®

Another key principle of the ecosystem approach noted in CBD Decision V/6isthat ‘ ecosystem
managers should consider the effects of their activities on adjacent and other ecosystems'. The
impact of management measures by a given ecosystem manager aimed at the eradication,

126 Article 17(1)

27 Article 17(2)

128 Article 19(1)

129 Article 19(2)

130 CBD Decision V/6, para. 1
1811d., Principle 5

1321d., para. 1 and Principle 5
1B Article 17(2)

134 Article 19(2)

135 Article 19(1)



population control or containment of invasive alien species can clearly have a negative effect
on adjacent or other ecosystems. Such ecosystems may span territorial boundaries and it is
therefore of interest to note that the Regulation seeks to foster consultation and cooperation
between Member States by, for example, applying jointly agreed management measures where
thereisarisk that a given invasive alien speciesis likely to spread to another Member State.*®

What of the need to restore a given ecosystem adversely affected by the spread of an IAS?
CBD Decision V/6 acknowledges the need to not only conserve but also, where appropriate,
restore ecological interactions and processes to preserve ecosystem structure and functioning.
This could be said to be in line with the obligation placed on Member States in the Regulation
to take ‘ appropriate restoration measures to assist the recovery of an ecosystem which has been
degraded, damaged, or destroyed’ by IAS of Union Concern.®’ It is of interest to note,
however, that the final text of the Regulation following European Parliament and Council
discussion introduced a proviso that such restorative measures would not be required when a
cost-benefit analysis indicated that ‘the costs of those measures will be high and
disproportionate to the benefits of restoration’ .3 This represents a significant watering down
of the obligation to take restorative action as one woul d anticipate that restoration costsin many
instances may well be substantial, or that a given Member State will at least claim they are
prohibitive when justifying a decision not to take restorative action.

6.4 The Role of States - Guiding Principle 4
Guidance from the CBD underlines that States:

‘should recognize the risk that activities within their jurisdiction or control may
pose to other States as a potentia source of invasive aien species, and should take
appropriate individual and cooperative actions to minimize that risk, including the
provision of any available information on invasive behaviour or invasive potential
of aspecies.’ ¥

Furthermore, an onus is placed on States to ‘identify, as far as possible, species that could
become invasive and make such information available to other States with a view to
minimizing the spread and impact of IAS.14°

A number of the Regulation’s provisions could be said to be in line with this approach. For
example, the fact that a given Member State is allowed to take emergency measures if it is
aware of the imminent introduction in its territory of an IAS which is not yet included on the
List, but which it finds is likely to meet the criteria for listing.**! Such emergency measures
may include aban on the transit to and from other EU States. In that respect, the Member State
is endeavouring to reduce the risk posed to a neighbouring Member State. Any emergency
measure imposed must aso be made known to all other Member States together with
accompanying evidence as to the risk involved.!* A further example is provided by the fact
that any Member State can submit to the Commission a request that an IAS be added to the
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List.1*® In so doing, they must provide certain information relevant to the case including arisk
assessment and evidence that inter aliathe IAS concerned is likely to have significant adverse
impacts on biodiversity or related ecosystem services. As such they would indeed be
identifying species which ‘could become invasive’ and would also ultimately be making
information available to other States (via the Commission) in accordance with the CBD
Guiding Principles.

6.5 Research and Monitoring - Guiding Principle 5

The Parties to the CBD have seen fit to endorse the need for research on and the monitoring of
IAS ‘to develop an adequate knowledge base to address the problem’. More particularly,
research on an |AS should document * (@) the history and ecology of invasion (origin, pathways
and time-period); (b) the biological characteristics of the invasive alien species; and (c) the
associated impacts at the ecosystem, species and genetic level and also socia and economic
impacts, and how they change over time.” Apart from an obligation on Member States to carry
out a‘ comprehensive analysis of the pathways of unintentional introduction and spread of [IAS
of Union Concern], at least, in their territory’ 24 there is surprisingly no express obligation
placed on Member States in the Regulation to carry out this type of general research. The
Regulation istherefore deficient in this regard when compared to the CBD Guiding Principles.
This is particularly disappointing as recognised IAS experts have recently concluded that
‘managers lack appropriate risk assessment methods to prioritise invasion threats because few
general models or “rules of thumb” exist on which to predict the occurrence and impacts of
IAS % and have indeed endorsed the need to ‘target the R& D needed to increase confidence
levels in risk assessment methods.’*%¢ The Regulation could have been improved by
specifically highlighting the need for general research in anumber of areas such as the ecology
and biology of IAS, the susceptibility of European ecosystems to invasions, and the wide-
ranging impact of 1AS for society.4’

As far as monitoring is concerned, the measure is more comprehensive. Reflecting the CBD
guidance, the Regulation stipulatesthat ‘ surveillance systems offer the most appropriate means
of early detection of new invasive species’ ,'*® and that such monitoring should include both
targeted and general surveys.!*® More particularly, Member States are placed under an
obligation to establish the surveillance system of IAS of Union Concern referred to earlier that
records data on the occurrence of IAS (both new and aready established species) within 18
months of the List being adopted.’ This system is aso to be utilised to monitor the
effectiveness of any eradication, population control or containment programmes,®>! and to
contribute to the early detection of 1AS.**2 The obligation to monitor is encouraging especially
as the mgjority of Member States had not established a monitoring system specificaly to
identify the presence of IAS prior to adoption of the Regulation.’> In implementing their
monitoring obligations, it is submitted that Member States must seek to target the most
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potentially important points of entry (such as airports, train stations and ports), aswell as other
relevant locations (such as zoos and horticultural establishments). An effective surveillance
system is made all the more important when one bears in mind that, once an IAS is within the
EU’s borders, there will be no border checks between Member States in line with the
functioning of the internal market.

6.6 Education and public awareness - Guiding Principle 6

Stressing that ‘raising the public’'s awareness of the invasive alien species is crucia to the
successful management of invasive aien species, this Guiding Principle underlines the
importance of promoting ‘education and public awareness of the causes of invasion and the
risks associated with the introduction of alien species.’ Certainly a genera lack of awareness
of the problems caused by IAS creates a considerable impediment to addressing IAS spread.
The Regulation acknowledges this and would seem to be in line with CBD guidance by, for
example, placing Member States under an obligation to establish and implement action plans
to address the key pathways of unintentional introduction of 1AS of Union Concern into its
territory; these planswill include measures designed to ‘ raise awareness .»> It is suggested that
action to increase awareness of the causes and risks of IAS must seek to enlighten not only the
genera public, but go beyond the CBD guidance by also educating key decision-makers,
NGOs, and particular organisations within, for example, the tourist, fisheries, transport,
horticultural and agricultural industries.*> Member Stateswould do well to take notice of some
existing programmes which have sought to raise awareness within alocal population or target
group. These include the ‘Weedbuster’ programme in Australia which encourages the public
to take part in eventsin their local areato eradicate weeds (including invasive aien species),**®
and the AlterlAS (‘ALTERnNatives to Invasive Alien Species') project designed to improve
awareness of IAS within the horticultural industry.*®’

CBD guidance additionally notes that raising awareness is particularly important when
mitigation measures are required. At this point ‘education and public-awareness-oriented
programmes should be set in motion so as to engage local communities and appropriate sector
groups in support of such measures.” In this respect, the Regulation stipulates that the public
must be given an opportunity to participate in the drawing up of relevant action plans and in
the establishment of management measures to address IAS of Union Concern,'®® thereby
‘contributing to public awareness of environmenta issues and support for the decisions
taken.’ 1 It is clear that some plansto eradicate IAS have failed through lack of support. Public
opposition to the removal of, for example, the grey squirrel (sciurus carolinensis) in Italy, the
hedgehog from the Western Isles, and of the population of coypu (myocastor coypus) from a
lake in Sicily have marked the end of planned eradications.'®

6.7 Border control and quarantine measures - Guiding Principle 7

This aspect of the CBD guidance stipulates that States should introduce ‘ border controls and
guarantine measures for IAS that would ensure that intentional introductions are subject to
appropriate authorization and also that unintentional introductions are minimized. More
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particularly in relation to intentional introductions, the Regulation specifies the need for
structures to be put in place by 2 January 2016 to perform ‘official controls’ to prevent
introduction.®* Such controls comprise ‘ documentary, identity and, where necessary, physical
checks .1%2 No further detail is provided as to the nature of the controls but presumably they
could indeed include quarantine measures which is, of course, atype of ‘physical check’ .16
With regard to unintentional introduction, the Regulation obliges Member States to include in
their action plans on IAS pathways measures that ‘ensure appropriate checks at the Union
borders .*%* The checks in question are to be made when goods commonly linked to the
introduction of 1AS are brought into the Union.'®® Checks are not however to be made when
goods aready within the Union pass between Member States. Thisis compliant with the notion
of the free movement of goods within the EU’ sinternal market, but is not however in line with
the CBD guidance in that it fails to impose checks when goods pass through national borders
between EU Member States.

6.8 Exchange of information - Guiding Principle 8
The need to shareinformation on IAS is underlined in the CBD guidance:

States should assist in the development of an inventory and synthesis of relevant
databases, including taxonomic and specimen databases, and the development of
information systems and an interoperable distributed network of databases for
compilation and dissemination of information on alien speciesfor usein the context
of any prevention, introduction, monitoring and mitigation activities.

In this context it is acknowledged that there are existing databases established which aready
provideinvaluableinformation on Europe’ sIAS. Arguably the most significant isthe European
Alien Species Information Network (EASIN), which is a project set up by the European
Commission’s Joint Research Centre and provides free information on 1A S (such as location,
taxonomy and applicable pathways) from avariety of existing databases.1® Several arenational
databases, resources which have been established by some - but not all - Member States. Prior
to adoption of the Regulation, for example, no information could be found in relation to the
establishment of joint information systems on IAS in nine Member States.*6’

The Regulation importantly stipulates that the Commission is to establish ‘progressively’ an
information support system which within a year of the entry into force of the Regulation will
include ‘a data support mechanism interconnecting existing data systems [on |AS] paying
particular attention to information on the [IAS of Union Concern]’.1%8 Once an IAS of Union
Concern has been detected the Member State concerned must inform the Commission and other
Member States,'®® and apply eradication measures.!’® The information support system to be
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established by the Commission will from itsinfancy assist the Commission and Member States
in the handling of Member State notifications of this nature.X’* Furthermore, the data support
mechanism will within four years of entry into force of the Regul ation be asystem which allows
information to be exchanged which ‘may’ include information on ‘invasive alien species of
Member State concern, pathways, risk assessment, management and eradication measures,
when available.’ "2 It is unfortunate that the provision in the Regulation only refers to the fact
that such information may rather than must be included, but it isto be hoped that over a period
of time an EU-wide system of information support will be established which will comply with
CBD guidance.l’®

CBD guidance further stipulates that the dissemination of information gathered on IAS should
be facilitated through the CBD’s Clearing-House Mechanism (CHM). The latter seeks to
provide easy access to knowledge and information relating to the aims of the CBD, including
that relating to the control of IAS. Whilst the CHM is not specifically mentioned in the
Regulation, Art 22(1) places Member States under an obligation to ensure close coordination
with *existing structuresarising under ... international agreements’, and Article 25(2) stipulates
that the information support mechanism established by the Regulation will connect with
existing data systems on IAS. Although specific reference to the internationally important
CHM in the Regulation might have been helpful ,1# it is fair to assume that such information
will be made available to it bearing in mind the EU and its Member States already contribute
to the CHM in relation to a variety of biodiversity-related issues.t”

6.9 Cooperation, including capacity-building - Guiding Principle 9

The Regulation is of course itself an example of cooperation between States to combat the
spread of 1AS of Union Concern. As such, the measure is certainly ‘a cooperative effort
between two or more countries which according to the CBD guidance may be required in
particular circumstances. The latter also places an emphasis on the sharing of information on
IAS ‘with a particular emphasis on cooperation among neighbouring countries, between
trading partners, and among countries with similar ecosystems and histories of invasion.
Particular attention should be paid where trading partners have similar environments .1’® The
sharing of information of this type is likely to form part of the information support system
already discussed which is to be established by the Commission. Additionally, Member States
are obliged by the Regulation to ‘make every effort’ to coordinate their efforts with other
Member States particularly where the States in question share the same biogeographical and
marine regions, borders and river basins.'’’ Cooperation of this nature is essential as a given
habitat or ecosystem may well straddle national boundaries thereby requiring effective
coordination of preventive and/ or mitigation activity between those Member States concerned.
A good example of existing cross-border cooperation to control an IAS is the Bern
Convention’s Action Plan for eradication of the Ruddy Duck in the Western Palaearctic
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region.!”® Feral Ruddy Ducks initially spread from the UK to neighbouring countries (France,
the Netherlands and Belgium), but went on to migrate to over 20 countries in the Western
Palaearctic area. The UK population of these birds is believed to have been reduced to
approximately 40 as of April 2014, and the 2011 Bern Convention Action Plan aimed to
eradicate all Ruddy Ducks in the Western Palagarctic by 2015.17°

Furthermore, Member States under the Regulation will ‘endeavour’ to cooperate with third
countries to fulfil the Regulation’s aims,*® and also there is an obligation that ‘ based on best
practices the Commission and the Member States will ‘develop guidelines and training
programmes to facilitate the identification and detection of [IAS of Union Concern] and the
performance of efficient and effective controls.’ 8 In this way there will therefore be an
opportunity to learn from Member States' experiences as to which controls are the more
successful in preventing the intentional introduction of IAS of Union Concern.

6.10 Intentional introduction - Guiding Principle 10

The CBD Parties agreed that the intentional introduction of invasive or potentialy invasive
alien species should not take place without prior authorization, and that an ‘appropriate risk
analysis, which may include an environmental impact assessment, should be carried out as part
of the evaluation process before deciding whether to authorize the introduction.'®? The
Regulation certainly requires official controls to be in place to prevent the intentional
introduction of 1AS of Union Concern into the EU without prior authorisation.’®3 The EU
measure also requires that arisk assessment is carried out and the results taken into account in
making the decision whether or not to list a particular alien species.’3* The risk assessment
includes the need to assess the adverse impact on biodiversity and related ecosystems, as well
as on human health, safety and the economy.

However, the CBD Guiding Principles further stipulates that decisions

concerning intentional introductions should be based on the precautionary
approach, including within arisk analysis framework... . Where thereis athreat of
reduction or loss of biological diversity, lack of sufficient scientific certainty and
knowledge regarding an alien species should not prevent a competent authority
from taking a decision with regard to the intentional introduction of such alien
species to prevent the spread and adverse impact of invasive alien species.

As previously noted, there is limited express reference to a need for such a precautionary
approach in the Regulation. Certainly the Regulation fails to provide an express basis for the
application of such an approach in carrying out risk assessmentsand, in thisregard, the measure
- as earlier indicated — would appear to be out of line with the CBD Guiding Principles.

6.11 Unintentional introductions - Guiding Principle 11
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The CBD Guiding Principles note that States ‘should have in place provisions to address
unintentional introductions’ which could include statutory and regulatory provisions aswell as
the formation or strengthening of relevant bodies. The Regulation for its part indicates that
Member States ‘shall take all necessary steps to prevent the unintentional introduction or
spread of invasive species of Union Concern’ & which could be said to be broadly in line with
such CBD guidance as the highlighted words would alow for the application of numerous
measuresincluding those specifically identified in the CBD guidance. The Regulation’ srecitals
more particularly note that measures could include both voluntary and mandatory measures.'8
The Regulation interestingly and positively aso provides an animal welfare consideration not
included in the CBD guidance in that where animals are to be eradicated they should be * spared
any avoidable pain, distress or suffering.’ '8’ In this respect, best practices should be taken into
account such as the ‘Guiding Principles on Animal Welfare' developed by the World
Organisation for Animal Health.1®8 Adherence to such welfare issues may indeed increase the
public’s acceptance of eradication plans.

According to the CBD guidance, pathways of unintentional introductions need to be identified.
The Regulation complies with this guidance as far as IAS of Union Concern are concerned in
that it obliges Member States to undertake a thorough analysis of such pathways within 18
months of the adoption of the List and to identify those pathways to be regarded as priority
(‘priority pathways’) due to the high volume of IAS introductions and the potential damage
that is caused by such species.’® Action plans are then to be drawn up at the national level in
relation to the priority pathways describing the measures that will be adopted to address
them.*° These pathways will include measures that must be implemented, but can also include
the adoption of codes of conduct or good practice.!* The types of measures will, for example,
include those seeking to raise awareness and others seeking to minimise the contamination of
goods by IAS.2%? Recognition of the need to identify relevant pathways is an important step
forward when one bears in mind that no information on any such identification process could
be found in eleven Member Statesin 2011.1%

Arguably however the Regul ation has not gone far enough in relation to the rel ease of untreated
ballast waters bearing in mind that ‘[a]t international and intra-EU levels, rel eases of untreated
ballast water and hull fouling are by far the most significant vectors of unintentional
introductions of alien species.’® It will be recalled that action under the Regulation in relation
to pathways can include both voluntary and mandatory measures and, in relation to the former,
the recitals to the Regulation specifically make mention of the voluntary guidelines in the
International Maritime Organisation’s Guidelines for the Control and Management of
Biofouling.!® In relation to the latter, the recitals to the Regulation additionally refer to the
2004 International Convention for the Regulation of Ships Ballast Water and Sediments, and
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urges the Commission to take steps to encourage Member Statesto ratify it.1% Bearingin mind
the importance of this pathway, the argument for the introduction of mandatory, rather than
simply voluntary, measuresis strong. At the time of writing, whilst the 2004 treaty will surely
enter into force shortly,*® only seven EU Member States have ratified.!® The EU may
therefore need to adopt its own mandatory measures at a later date if further Member States
fail to ratify the 2004 international treaty or there is evidence of alack of adherence to the
IMQ’s voluntary guidelines.?®®

6.12 Mitigation of impacts - Guiding Principle 12

This Guiding Principle stipulates that, once the presence of an IAS has been established, States
should take steps - such as eradication, containment and control - to mitigate adverse impact.
The need to mitigate the impact of IAS by such means is also stipulated in the Regul ation.?*
What of the costs of taking mitigation measures? The Guiding Principles note that those
responsible for the introduction of the IAS in question ‘should bear the costs of control
measures and biological diversity restoration whereit is established that they failed to comply
with the national laws and regulations.’ 2! ‘ Control measures are not defined in the CBD’s
guidance but are referred to under a section relating to the ‘mitigation of impacts'. It might
therefore be argued that the Regulation in fact endorses the polluter-pays principle to a greater
extent than the international guidance as the EU measure notes that Member States shall aim
to recover not only mitigation and restoration costs, but aso the costs of preventive
measures.?®

6.13 Eradication, containment and control - Guiding Principles 13, 14 and 15

Whilst priority should indeed be given to preventing the introduction of 1AS, thereby halting
their establishment from the outset, this is not aways possible. As mentioned earlier,
eradication is then often the most appropriate course of action, the CBD guidance noting that
‘[t]he best opportunity for eradicating invasive alien speciesisin the early stages of invasion,
when populations are small and localized' . In thisregard, Member States are obliged under the
EU measure to notify the Commission of the early detection of an IAS of Union Concern and
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within three months of this notification to apply eradication measures.?®® This can therefore be
said to bein line with the application of an eradication programmein the early stages of an IAS
invasion as noted in the CBD Guiding Principles. CBD guidance does however indicate that
eradication should take place but only ‘where it is feasible’. Thisis also acknowledged in the
Regulation in that Member States may decide that eradication isinappropriate when either they
aretechnically infeasible, or when the costs will be exceptionally high.?%* Similarly, eradication
may be deemed to be inappropriate when suitable methods of eradication are unavailable, or
would have a particularly adverseimpact on human health, the environment or other species.?®
When eradication is not appropriate, both the CBD guidance and the Regulation acknowledge
that appropriate containment or population control measures should be introduced.?%

7. Some Conclusions

The regime established by the Regulation is certainly an important step forward in the
establishment of a more comprehensive and co-ordinated approach to the problems posed by
IAS in the EU. It is positive, for example, that the Regulation will introduce measures which
will potentially regulate far more IAS than had previously been the case under EU law, and
that it requires priority to be given to preventing the introduction of such species rather than
merely allowing Member States to react to invasions once they have aready taken place. The
ecosystem approach is also generally endorsed and will inter alia require restorative action to
be taken to assist the recovery of a damaged ecosystem, albeit when the costs of restorative
action are not prohibitive. Additionaly, the establishment of a surveillance system must be
welcomed bearing in mind that most Member States did not have early-warning measures in
place to detect and respond to invasions prior to the Regulation.?”

Whilst the Regulations’ provisions might have been more demanding with regard to the release
of ballast water, important obligations nonethel ess now apply to the intentional introduction of
IAS and to priority pathways of unintentional introduction. It is also encouraging that the
polluter-pays principle is to be applied, that efforts are expected from Member States to raise
public awareness, and that a scientific forum will provide the Commission with advice in the
listing process as well asin the application of emergency measures. Furthermore, the measure
establishes the need for risk assessment utilising common criteriawhich isimportant when one
bears in mind that research had concluded that ‘tools for assessing IAS risk are still relatively
new and poorly developed’ in EU Member States, and that there had previously been no
common method of performing risk assessment.?®

There is therefore much to be applauded in the measure’ s content and the Regulation clearly
seeks to complement the work of international and regional treaty regimes by introducing an
approach which will also benefit from the unique enforcement machinery of the EU. Taking
the form of a‘regulation’, the measure is both binding in its entirety and directly applicablein
al Member States. Too often international legal regimes lack the ability to apply the
appropriate level of political and legal pressure to bring about effective implementation and
compliance. By contrast, should a Member State fail to live up to its obligations under the
Regulation, the Commission can opt to take legal action before the European Court of Justice
(‘ECJ) to enforceits provisionsunder Article 258 TFEU. If the ECJfindsthat there hasindeed
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been aviolation of the measure and then rules subsequently that the Member State in question
hasfailed to comply with that initial judgment, the ECJ may al so impose alump sum or penalty
payment upon the Member State in question.?®

Whilst the Regulation must therefore be regarded as a significant move in the right direction,
some of its provisions can rightly be criticised. In relation to the need for further research on
IAS the measure should have placed far more of an onus on Member States to carry out such
work and isnot in line with CBD guidance in thisregard. Additionally, it will, for example, be
recalled that Member States may derogate from the measure’s restrictions ‘in exceptional
circumstances thereby allowing permits to be given to establishments to carry out activities
for reasons of ‘compelling public interest, including those of a social or economic nature’
(emphasis added).?!° This appreciably widens the potential for derogations and in vetting such
permits the Commission will undoubtedly play a key role in determining the extent to which
derogations are allowed for economic and/or social reasons. Might those involved in the pet
trade successfully apply for such a derogating permit in relation to a species on the List if it
would otherwise mean the collapse of a lucrative economic market? Might an argument
submitted by a company in the horticultural industry with regard to anumber of IAS of Union
Concern similarly be treated as amounting to ‘ exceptional circumstances' if it would otherwise
lead to the demise of a key employer? It is submitted that Member States in granting such
permits, and the Commission in the vetting of the same, must give particular and adequate
consideration to the fact that any such derogation is indeed granted only in exceptional
circumstances and al so with appropriate regard being given to the susceptibility of all protected
habitats and species to a possible unintentional release of the IAS in question from any
commercial establishment.?!!

Whilst the provisions of the Regulation can be said to be generally in line with the CBD’s
Guiding Principles in many respects, there are of courses instances where the measure falls
short inthisregard. The most significant of theserelatesto the applicability of the precautionary
principle. Whereas the Regulation can be said to endorse a precautionary approach in relation
to the possible application of emergency measures, these measures cannot continue
indefinitely. Bearing in mind the lack of express reference to the precautionary approach in the
Regulation’s provisions as they relate to the listing process as well as the applicable WTO's
rules under the SPS Agreement, it is submitted that it is very unlikely that a precautionary
approach will be taken in the initia listing process which must be completed by the end of
2015. If thissubmission is correct, IAS will therefore not be listed in asituation where thereis
insufficient scientific certainty as to the species’ impact. This will also be the case in relation
to decisions as to any future additions to the List regardless as to whether or not the speciesin
guestion was subject to prior emergency measures. The lack of a precautionary approach in
this regard would be unsatisfactory especially when one bears in mind that ‘it is extremely
difficult to predict accurately which introduced alien specieswill have benign effectsand which
may becomeinvasivein anew habitat. Time factors make prediction even harder. While some
alien species show their invasiveness quickly, others may have along “lag” time.’ %2 The lack
of aprecautionary approach in the listing process would not be in line with CBD Guidance nor

29 Article 260(2) TFEU

210 Article 9(1)

211 Article 9(4)g notes that an application for an authorisation must include ‘an assessment of the risk of escape
... accompanied by a description of the risk mitigation measures to be put in place’ . Furthermore the preamble
stipulates that ‘ particular attention should be paid to avoiding any adverse impacts on protected species and
habitats, in accordance with relevant Union law’ (paragraph 19).
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the Bern Convention’'s ‘ European Strategy on Invasive Alien Species', and would be far from
amore satisfactory approach in which anon-native speciesis ‘ guilty until proven innocent’.
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