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Debunking the Chinese unitary state via legal pluralism: Historical, 
indigenous and customary rights in China (1949-present) 
 

 Moots that states are inherently inconsistent, contradictory and legally pluralist 
 Uses notions of legal pluralism and semi-autonomous field to debunk Chinese 

state 
 This is achieved by examining ownership over land during period of over 70 

years 
 Shows struggle of Chinese state over historical, indigenous and customary 

rights 
 Finds incremental process towards recognition of parallel legal orders in state 

law 
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Debunking the Chinese unitary state via legal pluralism: Historical, 
indigenous and customary rights in China (1949-present) 
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1. Introduction 
 

The mainstream literature on legal pluralism  tended to be framed quite narrowly, 
excluding state legal pluralism and other matters internal to a state legal system, such as 
competing schools of interpretation, polycentricTwining, 
2009: 515). 
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                
 -            
            
      -     
 
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               
  
 
              

         
                 

 
tate legal pluralism in a constrained context as consisting of the 
different legal orders that are recognized by the State as being part of its laws
2010: 25) (emphasis added) 
(5). This is 
not the definition that will be adhered to in this paper. Here, a broad interpretation of state 
legal pluralism is used as proposed by  
 

he pluralism, heterogeneity and internal dynamics that characterize complex state 
 

 
              
             
            
-        
-


          -    
      customary laws, historical rights, and 
indigenous institutions. 
            
, it has caused a disciplinary rift by which the non-state became 
the terrain of mostly anthropologists and sociologists while everything that is state law was 
left to lawyers. Furthermore, overemphasizing the autonomy of non-state legal orders 
inasmuch as it caused overestimating the   in defining and constituting legal 
orders, including its own
              

 
 

             
         
            
 

 
           
     -    -  
           

- 
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
 
 

            
      -    

 

 

              
 
   


 

   -           
               
          

 
         


 
1)        

 
2) 

 
3) -

- 
 

         -  
 



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         
         1    
        
             
             
 
 - 
  
 - 
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        
   
   -
-
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2. Theoretical positioning and methodology 
 

2.1. State or “weak” legal pluralism? 
 


             
-            
             
      --   
 

            here is nothing 
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is narrowly or broadly interpreted. In fact, the co-existence of legal orders are as omnipresent 
outside the state, as  within it, and the locus of their existence should not detract from ones 
academic curiosity about it nor from its value as an object worthy of study in and of itself (see 
e.g. Dworkin,1986; 1977). As Twining (2009: 493 and 497) aptly remarked: 
 

 legal pluralism is not unimportant or uninteresting as some socio-legal 
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phenomena  is susceptible to workable and sensible solutions in particular contexts. 
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At least for most purposes of empirical study, nothing much turns on where or even 
 

 
At this point, a few words are needed about legal polycentricity which is a concept used 
synonymously with state legal pluralism and, at times, in addition to or as part and parcel of it 
(Twining, 2009: 515; Woodman, 1998: 54). The general idea, which is of Nordic origin 
(Patersen and Zahle, 1995), is of some use in that it also asserts the co-existence or mutual 
contradiction of different legal orders in state law. Having stated that, it has been criticized for 
different reasons. Shahar (2008: 434) regards it as merely     -
         scientists which 

encapsulated within these boundaries.Woodman (1998: 54) feels that the term erroneously 
 that there has been substituted for one, monolithic structure a number of centres
here is little reason to assume that the centres thus identified will themselves operate 
as minor monoliths. In this context, and for conceptual clarity, the concept will not be used 
here; state legal pluralism will be employed.3 
 

2.2. First vantage point: State semi-autonomous fields 
 
Legal pluralism, regardless of whether it is applied to the state or to society, can equally teach 
us crucial lessons about how rules emerge, shape, and are shaped by human behavior and 
intentions. Yet, what is needed is a similarly rigorous operationalization of its key concepts in 
studying the state as these were earlier applied to study society. For this reason, let us 
examine the concept of the legal order and, particularly, the semi-autonomous field. 
The plural in legal pluralism entails the co-existence of legal orders, each engendered by 
separate communities of socio-legal actors. Stated differently, whereas the legal order refers 
to the rules per se, their genesis and transformation over time and space is propelled forward 
by communities of actors that govern and are governed by these rules. As indicated by Moore 
(1978: 55-56), these rules are driven by the: 
 

[S]emi-autonomous social field, that possesses rule-making capacities, and the 
means to induce or coerce compliance albeit set in a larger social matrix which can, 
and does, affect and invade it. 

 
The difference between studying legal pluralism as it features within the state, society, or both 
(Figure 1, Box A0-1) is nothing more (nor less!) than a vantage point or analytical lens that 
requires a different operationalization of that which one analyses. In the case of non-state 
legal pluralism, studies have operationalized this vantage point by, for instance, analyzing the 
customary laws that govern village irrigation or Sharia courts. 
Contrarily, in the case of state legal pluralism, much of that operationalization still needs to be 
completed. In this respect, Shahar (2008: 419) observed: 
 


         
 
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Source: Illustrated by author 
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 
-
-

- 

1)            
 

2)              

 

3)              
    

 
 

                

    

           
 
 


            
            
            
--
      
-
 
                                                      
5
 
6 

 1 
 2 
 3 
 4 
 5 
 6 
 7 
 8 
 9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 



 
 

 

2.3. Second vantage point: Land ownership 
 
Apart from using the Chinese state as an analytical lens, this article has a second perspective: 
land ownership (Figure 1, Box A2). Again, as in the case of the semi-autonomous field, it will 
be considered here as a vantage point, a concept to channel the attention and gaze of 
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            
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      

- 
     
              
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1911
• Fall of last Chinese dynasty; establishment Republic of China under Nationalist rule; new legal system based on Japanese civil law

1911-1949
• Period characterized by civil war between Communists and Nationalists, strife between local warlords, and war with Japan

1949
• Establishment of People's Republic of China under Communist Party, cities exempted from Land Reform

1950
• Start Land Reform in countryside, end to private & customary property; nationalization of forests; in theory, minority areas exempted

1956
• Countryside: establishment rural cooperatives, restructured into communes two years later. Cities: housing encumbered via state rental housing

1966-1976
• Cities: private housing confiscated by Red Guards during Cultural Revolution

1982
• New Constitution: Nationalization of land in cities, nationalization of grassland

mid-1980s
• Countryside: end to communes, farmers can lease land from newly established collectives. Cities: commercial, private land lease allowed in 1987

Today

• Dual ownership: State (cities, forest, grassland) versus Collective (countryside; agricultural land)
• Owernship housing and built structures separated from land
• Land can be leased: 70 years in cities; 30 years in countryside
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           
      
-
       -   
            
           



 
              

            
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             
 
    -         

- 
 

11 
             

             
 

             -

 
 

2.4. The dominant legal order and its alternatives 
 
          

             
             
          
         
              
-12 
To illustrate the coexistence of the various legal orders, they will be collocated with the main 
dogma that the Chinese Communist Party and government try to instil nation-wide: 
                                                      
10-
 
11                
                  
      
 
12                   
 
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 
 

 
rban land is owned by the state. Land in rural and suburban areas is owned by 
collectives, except for that which is owned by the state as prescribed by law 
Constitution, article 10). 

 
This principle has been in place since 1982 and is repeatedly stated in various laws and 
regulations ranging from the constitution down to local county rules. It suggests that the 
revolutionary collectivization and nationalization of land and all that is on top are established 
facts. Ergo, there is no ownership of land or housing that may be claimed on historical, 
indigenous, or customary grounds as existing before the land reform in the countryside and 
before the cultural revolution in the cities. 
Subsequently, we will see how each of the legal orders affects and is affected by, invades, and 
is invaded by different semi-autonomous fields and the larger social matrix which they 
are embedded. For this purpose, the legal orders are broken down into the sets of rules of each 
semi-autonomous field: 
 For the NPC (in hierarchical order, high to low): the Constitution (xianfa); Basic Laws 

(jiben falü); Ordinary Laws (putong falü); and Resolutions (jueyi); 
 For the CCP Central Committee and State Council: Regulations, Provisions and 

Measures (respectively, tiaoli, guiding, and banfa); Notices (tongzhi); Suggestions 
(yijian); Ministerial Regulations, Decrees (ling), Opinions (yijian); 

 For the SPC and local courts: Judicial Interpretations (sifa shiyi); Replies (pifu); and 
Opinions (yijian); 

 For local government: the various rules are similarly termed as those for central 
government but provided with a prefix of the level of proclamation. E.g. 
 (Chen, 1992: 88-90; Zhang, 2014). 
 

In the following sections, we will discuss the alternative legal orders around land ownership 
beginning with historical rights. 

3. First legal order: Historical rights 
 
Historical rights or lishixing quanli are understood in China     
    
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3.1. The countryside: Land to the tiller 
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              
 
             
         
               
            
 
-
-
             
           
 
1)             



 

2)               
     
             
 

 
              
 
 

 
-
 

 

                                                      
14
 
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 
 

-
-
     

 
    
-
---
           

 

 
 

3.2. The cities: Raids and Cultural Revolution 
 
-
            

15
              
           

 

1)  
2) --- 
3)  

 
              
          
 
 
 

    -      

 

 

         
 

 
            

 
             
 
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            
 

 
             
 
 

- 
 
 
 

3.3. Temporal legal pluralism: Doing justice to ex-owners? 
 
         


      -        
           
 
            
             
       

  
-        affect and invade  


 
 

3.3.1. Compensating rural ex-owners 
     

  
        16     
      -      
      -    
 
 

            
   
 

 
      -     

             
 
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             
 

 
           
   
17 
 

3.3.2. Compensating urban ex-owners 
     --   
            
      -   
               


18 

             
     -   
 
 

       
 

 
 
 

            
 

 
-     
             

     -        
 
          
           
19 
 

         -  

 

 



 
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   
20-
           -21 

 

4. Second legal order: Indigenous rights 
 

4.1. Applying terra nullius to indigeneity 
 
              

          

       
 

            
         
           -  
 -  
 
      


           
   - 


           
      
22 
           
            
 
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             
 23           
    -
 
                                                      
20
                 
 
21-
 
22
 
23
- 
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 
 

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      
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
       -     
             
 -        
 
            
 
 

-
             
            
26 

5. Third legal order: Customary rights 
 
    

     
 
-
Customary law has for long been acknowledged by Chinese jurists, yet the 
xiguan) did not enter law until the second half of the 2000s. 

     

 
 

              
 
 

                                                      
26
 
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 
 

  
 
 

             
 

 



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Complicating matters even further was the fact that the ownership permits to land, forest, and 
grassland were separately issued by three departments: the Ministry of Land Resources, the 
Ministry of Agriculture, and the State Forestry Agency. As the latter believed that forest was 
essentially state property while the former would judge the actual land use, this often resulted 
in the Kafkaesque situation that collective property would be recognized by one department 
but denied by another ( 

6. Conclusion: Debunking state unitarism 
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6.1. Normative ambiguities of the Chinese state 
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              


 
                
              
              
-       
     
          

 
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-
      -     
  Bennion (2001) coined   or opposing 
sets of norms in a single system. For each of the parallel legal orders governing historical, 
indigenous, and customary rights, poignant examples were presented. 
           
   -         
-


     
         
 


               
          
          -

-  - 
          -    
 
              
         - 
      
            
           

 
 

6.2. Back to pluralism in three dimensions 
 
                
 
              
  

           
          

-

      
         
 
          

 

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 
 

-               
  
            
-

 

 -            

 
1) 

  -           

          - 
          
 

2)             
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
 




-
            
28 

 


          
              
      
             

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          
-

         
--- 
 
SPC (2018), Zuigao renmin fayuan guanyu shishi xiangcun zhenxing zhanlüe tigong sifa 
fuwu he baozhang de yijian [Opinions of the Supreme People's Court on the Provision of 
Judicial Services and Securities during the Implementation of the Rural Revitalization 
Strategy], 9 November, Fafa no. 19, at 
-- 
 

  
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-- 
 
SPC (1990bZuigao renmin fayuan guanyu xiangtan shi musilin shiwu guanli xiaozu su jin 
 de fuhan
the lawsuit on the housing dispute between the Muslim Affairs Management Group of 
Xiangtan City versus Jin Maiqiu and Jin Guoping], 9 April, (89) Mintazi No. 27 
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SPC  Zuigao renmin fayuan guanyu Wu Tianjue deng yu Xinbinzhen jiti yinshi 

dispute between Wu Tianjue cum suis versus the Collective Food Service Store of Xinbin 
Town], Fa (Min) Fu 1985/17, 18 December, Repealed on 18 December 2008 
 
          
          
 
 
 
Shehui tuanti dengji guanli tiaoli[Administrative Regulations on the 
Registration of Social Organizations], 6 February, Decree No. 666 
 
         

- 
 
        
            
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